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I. INTRODUCTION TO CRIMINAL LAW AND CRIMINAL JUSTICE SYSTEM
A. The Purposes of Punishment

1. Retribution

a. Presupposes that human beings are moral, responsible, and free to choose between good and bad

b. Those who then choose to harm society are punishable 

c. Retribution is an eye-for-an-eye theory

d. Problem arises when we consider whether all actors are really responsible and free to choose between good and bad
e. Problem arises when setting sentences. If someone harms society, society has to harm them back under retributive theory. But how do society do so proportionally

2. Deterrence

a. General deterrence

i. The impact punishment has on all society

b. Special deterrence

i. The impact punishment has on specific criminals

c. Problem arises because all people are not rational calculators and do not connect the punishment with crime and weigh the two before acting

3. Incapacitation

a. The theory that when criminals are in jail, they can not commit crimes
b. Problem arises because you can not keep all criminals in jail all the time

i. Therefore, society has to decide which criminals have to stay and which should go

4. Rehabilitation

a. The theory that criminals should be rehabilitated so they will not commit more crimes

b. Problem: only works if the criminal is receptive

B. Sources and Limitations of Criminal Law

1. Common Law

a. Legislatures were not very active in early England and courts were left the duty to adopt the law to the situations before them

b. This led to the creation of courts of crimes like murder, manslaughter, rape, robber, and so on

c. Most English crimes were judicially created

d. As the legislatures meet more often, the courts defined fewer and fewer crimes until it became virtually non-existent

2. Statutory Law

a. The principle of legality

i. Replaced the crime definition powers of the  court with those of the legislatures

ii. It forbids retroactive crime definition
iii. Adopted by United States

iv. Despite its predominate use, the common law heritage still shows itself in criminal law

· Kansas has a statute stating that wherever a crime is denounced but not defined by statute then the common law definition is to be used

b. Vagueness

i. A vague statute has two problems

· It fails to give notice-violates legality principle

· It invites arbitrary and discriminatory enforcement

ii. Statues must be vague to some degree in order to work. They have to deal with a broad range of future action. Limiting the ability of a legislature to use any vague language will limit its effectiveness

· Courts have been reluctant to hold statutes unconstitutional because of vagueness when it believes that they could not workably be made more precise

· They have done this by stating that the constitution does not require impossible standards

iii. The courts are most weary of vagueness when they are dealing with a law limiting or affecting a guaranteed right

II. THE STRUCTURE OF CRIMINAL OFFENSES: ELEMENT OF CRIMES

A. The Act Requirement (Actus Reus)

1. Voluntary Act Requirement
a. In order to be held criminally liable, an actor must not only be found to commit an act but must be found to have voluntarily committed the act

b. This is a hold over from common law and thus operates without statutory language effecting it

c. Involuntary acts will dismiss any criminal liability 

d. Classes of involuntary conduct

i. Physically coerced movement

· A pushes B, B hits C as a result of A’s action

ii. Reflexive movements

· Someone attacked by a swarm of bee’s acts on reflexes alone

iii. Muscular contraction or paralysis from disease 

· Epilepsy or a stroke

iv. Unconsciousness

· Sleeping mother rolls over and kills her baby
e. The common denominator to these crimes is that none of them are directed by any conscious mental process at all

f. There are some cases where the normal conscious mental process in only impaired that can lead to involuntary acts

i. Concussion

ii. Sleep walking

iii. Hypoglycemia: abnormally low blood sugar

g. Involuntary acts done while doing a voluntary act may lead to a criminal sanction

i. An example: a driver that knows he is prone to epileptic seizures and drives nonetheless, is liable if he kills while driving

2. Omissions

a. A failure to act can constitute the actus reus for a crime where 

i. There exist a legal duty to act

ii. The individual is aware of the facts giving rise to the duty to act
iii. The individual is capable of the acts required to fulfill the duty, without putting herself in danger of serious bodily injury or death

b. The relationships that give rise to a duty to act can be created by

i. Statutes

· Good Samaritan rules 

ii. Contracts

· Quasi contracts are an example

iii. Relationships

· Strongest between child and parent

c. There is no general duty to rescue

B. The Mental State Requirement (Mens Rea)
1. Background

a. Means a guilty mind

b. Early criminal law did not require a guilty mind. Crimes were strict liable situations focusing entirely on the outcome of harm 

c. By the 12th century the influence of Roman and Canon law led to a requirement of a guilty mind

d. Now the law focuses on what the purpose of the criminal is in acting

e. It is believed that mens rea is not a static but a fluid concept 

f. Four concepts according to MPC (only one needed)

i. Purpose

ii. Knowledge

iii. Recklessness

iv. Negligence-usually not by itself

2. Wording

a. Many words are used in statutes to create a requirement of mens rea

b. These words can be-but are not limited to

i. Corruptly, willfully, maliciously, wantonly, recklessly, and fraudulently

ii. The underlying concept is an attempt to describe a degree of evil

3. Intent Categories

a. General intent

i. Requires that a criminal only intend the conduct he is doing

b. Specific intent

i. Requires that a criminal not only intend the conduct but also intend a result

c. Eight specific intent crimes

i. Theft crimes

· Must intend to trespass on another’s property

· Must intend to permanently deprive the owner of the property

ii. Burglary

· Must intend to commit the felony of theft within a structure at the time of entering the structure

iii. Fraud crimes

· Must intend to defraud

iv. Attempt crimes

· Must intend to complete the underlying crime that was in actuality not completed

v. Assault

· Must intend to cause a battery

· In Kansas, must intend to cause apprehension only

vi. Solicitation

· Must intend for the person solicited to actually attempt or complete the crime

vii. Conspiracy

· Must intend to form an agreement

· Must intend to have the act completed

viii. Homicide

· Must intend to cause the victim to die
4. Strict Liability Crimes

a. For the public welfare

b. Such that it is hard to imagine anyone thought doing it was okay (extreme malum en se crimes)

c. And the law requires no specific intent then

d. The criminal will be held strictly liable for committing the crime

III. SPECIFIC CRIMES: CRIMES AGAINST THE PERSON

A. Homicide

1. The Killing of a Human Being by Another Human Being

B. Murder

1. Killing of a Human Being by Another Human Being with Malice Aforethought

2. Elements

a. Mental state or fault requirement

b. Act or omission requirement

c. Causation

d. Death

e. Four types of cases

i. Where the actor intended to kill or knew death would result from his actions

ii. Where the actor intended to inflict grievous bodily harm or knew that such harm would result

iii. Where the actor manifested reckless indifference to death

iv. Where the death occurred while the actor was engaged in committing a felony

f. Premeditation

i. At common law any pre-thought at all could be construed as premeditation/malice aforethought

ii. Premeditation generally falls into three categories

· Evidence of planning 

· Evidence of motive

· Evidence as to the manner of the killing which showed a preconceived design to kill

C. Depraved Heart Murder

1. Elements

a. Extreme recklessness or negligence

b. Act or omission

c. Causation

d. Death

2. There must be something more than ordinary criminal recklessness or negligence
3. The conduct at issue is much more dangerous, risky, and the cases often involve outrageous situations, such as Russian roulette, drag racing, shooting into crowds, dropping dangerous objects from great heights, creating broad danger for cold-blooded reasons and with callousness toward the effect.  So analyze the mental state and conduct carefully

4. Most often, actual awareness of the risk is required and a conscious disregard of that risk

D. Felony Murder

1. Death occurring from the transaction of an inherently dangerous felony
2. Elements

a. Must be committing felony

b. Death must occur

c. Person murdered does not have to be the object of the felony

d. Look at probability the death will occur, not the specific facts

e. There is no mental state regarding the death; the guilty mind is supplied by the "collateral felony"

f. To complete the elements, you must "plug in" the elements of the collateral felony

3. Merger Doctrine

a. All felony homicides have assault and battery

b. Merger rule relieves those crimes which include felonious assault and battery

c. Must have another inherently dangerous felony

4. Escape Rule

a. Elements of a felony still in progress

i. Not in place of safety 

ii. Loot not divided up

iii. Distance from scene

iv. Time transpired

v. Crime spree- are they moving from one crime to another

5. Misdemeanor-Manslaughter Rule

a. Death resulting from the transaction of a dangerous misdemeanor

b. Death must result from a unlawful act that is malum in se (evil in itself)

c. Must have inherent danger of physical injury with foreseeable risk of bodily injury of an appreciable sort

d. Some felonies not included in Felony-Murder included

e. Assault and Battery sufficient for Misd-Manslaughter

6. Corpus Delecti Rule

a. An evidentiary rule to assure the reliability of the evidence

b. Used to get an out-of-court confession into court

c. Cannot consider confession of D to determine if the act was caused by criminal agency

d. Issue arises when there is an out of court statement or confession that prosecution seeks to admit to prove guilt

e. Court determines whether there is sufficient evidence, independent of the out of court statement/confession showing that 
i. The harm occurred

ii. It occurred as a result of criminal agency

f. For homicide: must have

i. Independent evidence of death

ii. Proof that the death was caused by the criminal act of another

E. Manslaughter

1. Killing of a Human Being Without Malice

2. Voluntary Manslaughter

a. Elements are:  intent to kill, formed in the heat of passion upon sudden provocation, omission or act, causation, death 

b. Where the actor engaged in reckless or negligent behavior that was insufficiently culpable to constitute murder but more culpable than ordinary criminal negligence
c. Main issue here revolves around the “heat of passion" mitigation. D has to be actually provoked into the heat of passion; a reasonable person in D's circumstances would have been so provoked; D had not cooled down; a reasonable person would not have cooled down
3. Involuntary Manslaughter

a. Elements are:  recklessness or negligence, act or omission, causation, death 
b. The best general description of what mens rea is required for involuntary manslaughter is that D was aware or should have been aware that his conduct created substantial and unjustifiable risk of harm to others, and that his disregard of the risk or failure to perceive is a gross deviation from the standard of care a reasonable person would observe.  This synthesized standard increases the risk over ordinary negligence; allows for either an objective or subjective test; and calls for a gross deviation rather than just unreasonableness
c. The major issue here is what mens rea is required.  The general feeling is that for criminal liability, something more than civil negligence should be required.  There are three ways to change the civil negligence standard to require more culpability

F. Causation

1. Must be Present in any Homicide Case or in any Case in which the Crime Charged has a Result Element
2. Presents a True Issue in Cases where there has been an Intervening Act or Force that Comes into Play after Defendant has Committed his Culpable act

3. These Intervening Factors can be

a. A victim’s act in response to a situation

b. A 3rd party's act in response or as a coincidence

c. An act of nature or inhuman agency

4. The basic questions in these situations is whether the intervening act which directly causes death is so remote as to be unforeseeable or so unconnected with defendant's act that it will break the chain of causation

5. Two Part Inquiry

a. Was the defendant’s culpable action or omission the cause in fact of the death?

b. If so, was it the proximate cause? You need both

6. Cause in Fact

a. But for D’s act, would V have died?  

b. If the answer is no-V would not have died, then D was the cause in fact of the death
c. Some times you will see two causes acting together

d. A shoots B, inflicting a serious wound, then C shoots B, completely unconnected, inflicting a serious wound

e. While it is impossible to say either is the single cause in fact, if each is a “substantial contributing factor,” then each is a cause in fact

7. Proximate Cause
a. Second step: was D’s culpable act the legal or proximate cause of the result

b. Isolate the potential intervening causes, sometimes there is more than one

c. After you've isolated these intervening factors, you must analyze whether they are sufficient to break the causation chain. Two approaches:

d. Mental state result

i. You define the risk created by defendant’s culpability-what are the risks created

ii. Then decide whether this outcome falls in there

e. Act result

i. Look at D’s act, then ask whether the way in which death occurred was reasonably foreseeable
8. Causation in Felony Murder

a. The analysis is the same, but you focus on the act that constitutes the felony

b. Given this felony, was the way in which death occurred foreseeable

c. If you have to go to a depraved heart analysis, you need to isolate D’s culpable act first, then do a regular causation analysis

G. Robbery
1. Elements

a. Larceny

b. From the Person

c. By Violence or intimidation
d. If person believes he has the right to the money, it is not robbery

H. Rape

1. Common Law Definition

a. Carnal knowledge of a woman forcibly and against her will

2. Elements

a. Sexual touching of some sort

i. At common law, this meant vaginal penetration by a penis

ii. Now the rules have morphed to fit the current social values

iii. The touching can be any oral, vaginal, or anal penetration by any body part or object by and to either sex will satisfy this requirement
b. Through force

i. Force is not there just because there is no consent 

ii. Some courts will hold that the sexual act must be committed through the completion or threat of violence

· Feminists would hold that this is ridiculous-the harm of unconsented penetration should be enough

· Both no consent and force should be considered the same thing

iii. Fear created by the threat or perceived threat of force may be enough to satisfy this element-the fear must be reasonable

· There is a lower standard for younger women

c. Against her will

i. The definition of resistance is key here

· At common law, resistance was through physical opposition only-words alone were not enough

· Physical resistance had to be to the utmost of the victims ability implying to the point of death
· Now the resistance rule is generally relaxed-need probative resistance, enough to prove that the victim was not consenting to the sexual act

ii. Consent through fraud

· Fraud in the factum negates any consent given

· Deception that causes a misunderstanding as to the fact itself

· The most common form is when a doctor sexually penetrates the body of a patient who is unaware the act is occurring because she believes she is submitting to a routine medical examination or procedure

· Fraud in the inducement does not negate consent

· Deception as to some collateral issue-no I’m not married, we’ll get married if you consent, I am rich-in other words any stupid and false pick up line is fraud in the inducement and does not negate consent

iii. Consent through coercion
· Consent granted under psychological duress which attracts the victim will negate such consent

· Psychological duress which simply attacks her intellect will not negate consent

iv. Consent through extortion

· Some jurisdictions have said that consent granted through extortion is not valid

v. Consent through intoxication

· Consent is negated only if the woman was drunk to the point of unconsciousness or where the man drugged the woman without her knowledge

vi. Consent of incompetent 

· Has long been held as invalid and punishable when victim is asleep, unconscious, or unable to understand the consequences
vii. Consent through marriage

· Up until recently, most states had an exemption for marital rape-meaning that husbands could legally rape their wives

· This has changed somewhat, however, 40 states still retain some sort of exemption 

viii. Effect of previous consensual acts

· Prior to 1970 most jurisdictions routinely looked at the victims prior sexual activities

· The rationale was if it can be proved the victim was promiscuous, it would weaken her statement that the sex was nonconsensual

· Since 1970 most jurisdictions have passed rape shield laws which limit the amount of this type of evidence which can be admitted

I. Statutory Rape

1. Statutory Rape is Defined as Sexual Intercourse with a Minor

a. What is defined as a minor varies from 10-18 years old

2. A Majority of Jurisdictions Hold Statutory Rape to be a Strict Liability Crime

3. Some Jurisdictions Hold that only Males can be Found Guilty of Statutory Rape but there is a Movement Away from this

a. Now many jurisdictions are holding females to be guilty of statutory rape

4. Some States are now Enacting Laws which Extend the Concept of Statutory Rape to Instances where a Power Imbalance is Present

a. The majority of these laws make it illegal for a guard to have sex with an inmate in the prison or mental health system

IV. SPECIFIC CRIMES: CRIMES AGAINST PROPERTY

A. Larceny

1. The Tresspassory Taking and carrying away the personal property in the possession of another with the intent to steel, permanently deprive, or with felonious intent

a. Tresspassory
i. Can not occur at the same time as taking and carrying away (no crime)

ii. Must have severance separate from taking

iii. Continued control by concealment is possession if never allowed possession (after severance) by the owner (no larceny)

iv. Continued trespass

· Person gets possession by fraud, deceit, or trespass, a subsequent felonious intent constitutes continued trespass and is larceny
b. Taking

i. Can occur through a third party

c. Carrying away

i. Must be some asportation movement

· A molecule moved is a taking away movement and is carrying away and constitutes larceny

d. Personal property

i. Must be severed from real property

ii. Paper: only paper that represents personal property

· Pawn ticket represents personal property

· Phone bill represents a debt

· Cash and checks represents personal property

iii. Animals were not personal property at common law
e. In the possession of another

i. Custody: if D has only custody, then crime of larceny

· Limited in scope, given for intended purpose only

ii. Possession: if D has possession, then crime of embezzlement 

· Possession includes custody

· Look to the amount of authority

iii. Title: if D gains rightful title, then crime of false pretense

f. With felonious intent

i. If initial intent when getting possession is unlawful (deceit), he has “unlawful possession” and if he steals it, it is larceny by deceit 

ii. Must look at risk of loss

iii. Gaining possession by deceit or trickery is larceny

iv. Lost property: finder gets possession, until found it is in constructive possession of owner

v. Claiming lost property when you don’t have title is larceny since you never had title

vi. Changing what is in the box is larceny by trick

B. Embezzlement

1. Entrustment of lawful possession, then misappropriation or conversion of property with felonious intent    

2. No larceny in employer-employee relationship if the property is picked up from a 3rd party

C. Burglary

1. Breaking and entering the dwelling house of another in the nighttime with the intent to commit a felony therein
a. Breaking

i. An entrance contrary to the will of the occupier of the house

ii. Constructive: threat of violence, fraud, or conspiracy 

iii. Actual: application of force no matter how slight

· Even a key, but unrestricted use of key is not breaking

· Breaking can occur to an inner door

· Breaking into built in cabinets is breaking, but breaking into a piece of non-built in furniture is not breaking
iv. Someone must have moved in or currently dwelling

b. Entering

i. Some part of body must cross the threshold

ii. Tools may be used as entering only if tool is the only contemplated method of the crime

c. The dwelling house

i. Must be able to stand up and turn around to be big enough to constitute a dwelling house

· Must be within ear shot of house (cartilage)

d. Of another

i. At common law, a person could not commit burglary of his own home

ii. Co-occupants could not commit burglary in own dwelling

iii. Must look at authority and restrictions within own habitation

e. In the nighttime

i. At common law, nighttime was between sunset and sunrise where there is not enough sunlight to discern a person’s face

· Heinous crime because people used darkness to disguise

· Evidence is needed beyond a reasonable doubt of when breaking occurred

· First element of burglary to be statutorily eliminated
f. With the intent to commit a felony therein

i. Common law

· If the felony will happen in vicinity

· The breaking is made to facilitate felony

· The breaking is so closely related to the felony and in the process of

V. GENERAL PRINCIPLES OF LIABILITY: INCHOATE CRIMES
A. Attempt Crimes
1. The First Requirement is a Specific Intent to Commit the Underlying Substantive Crime
2. The Second Requirement is an Overt Act Toward the Commission of that Crime, which Falls Short of Completing the Underlying Crime

3. Since the mid-1830’s an Attempt to Commit a Crime has been Punishable as a Separate Offense
4. Simply Because an Actor is Unable to Commit the Actions that Attach Criminal Liability, he should not be Free of Criminal Liability

5.  There Must be an Overt Act Beyond Mere Preparation
a. Specific intent to commit the underlying crime is not enough when it is not matched with an overt act

i. Otherwise it is just a day dream and we all would constantly be guilty of the crime of attempt

6. Test for Attempt

a. Proximity

i. In the proximity test the law measures how close an actor is to committing a crime

· The closer one is the more chance of finding an attempt

· Driving to the bank to rob-less likely

· Opening the bank door to rob-more likely

ii. The closeness of the crime is not considered alone, the seriousness of the crime also factors in

· The more serious the crime, the farther the actor can be from completing it

· McVeigh could be charged with parking the truck in front of the fed building and does not have to go so far as arming the bomb b/c of the seriousness of the crime he has the specific intent to commit

b. Res Ipsa Loquitur

i. Unlike the proximity test that looks forward this test looks back

ii.  The actor must complete actions that speak for themselves 

iii. This means that the acts completed have to be sufficient evidence to make the actors specific intent to commit a crime clear-there can be no other outcome to his actions other than crime
· In this thought pattern a court would look at the actions of the actor much like it would watch a movie.  Assuming that the film stopped at the point that the actors actions and the audience was asked what happened next and there was only one overwhelming and reasonable response that he committed the act required by the crime

· This is harder for the prosecution to prove

·  McVeigh would have to be caught arming the bomb for there to be only one outcome

c. Modern Penal Code Test

i. Conviction for attempt is allowed where the actor

· Engages in an act or omission

· Constituting a substantial step

· Toward the completion of the crime

· And be strongly corroborative of the actor’s purpose-less stringent than Res Ipsa

ii. The following shall be sufficient to constitute substantial step under this rule
· Lying in wait, searching for the victim

· Enticing or seeking to entice the contemplated victim of the crime to go to the place of its contemplated commission

· Reconnoitering the place contemplated for the commission

· Unlawful entry of a structure, vehicle, or enclosure in which the crime is to be committed

· Possession of materials to be employed in the commission of the crime which are specially designed for such unlawful use and serve no lawful purpose

· Possession, collection, or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for the commission where these acts serve no lawful purpose

· Soliciting an innocent agent to engage in conduct constituting an element of the crime

iii. The Modern Penal Code test is stricter on the defendant than the other tests

B. Conspiracy Crimes

1. Conspiracy is an Agreement Between two or more People to Commit a Criminal or Unlawful Act or a Lawful Act by Unlawful Means
a. This implies that there must be 2 or more parties involved 

b. This also implies that it is the act of agreeing to commit a crime that is being sanctioned, making it an inchoate crime

i. At common law no overt act was required

ii. Now most states require some sort of overt act in furtherance of the objective

2. Punishment

a. The punishment for conspiracy usually involves a sanction above and beyond the underlying crime

3. The Mens Rea Requirement

a. Specific intent to form an agreement

b. Specific intent to have the act completed 

4. The Actus Rea Requirement

a. Essentially the act required is only that of an agreement

b. Most states require an overt act in furtherance of the crime

c. Impossibility

i. Is not a defense to conspiracy

d. Renunciation and withdrawal

i. Once the agreement has been made and any actor makes an overt act towards completion, then that is all that is necessary to find all conspirators guilty

5. Scope of Conspiracy

a. Party dimension

i. Chain

· A conspires with B who conspires with C without A’s knowledge who conspires with D without A’s or B’s knowledge

· Is A in a conspiracy with D?

ii. Wagon wheel

· A conspires with B, A conspires with C, A conspires with D, none of them know the identity of the others except for A

· Is B in a conspiracy with D?

iii. The courts are split on these two questions but the Model Penal Code states that if one enters into an agreement with another knowing he has conspired with others, he is guilty of conspiracy with all parties regardless if he knew their identities

C. Accomplice Liability Crimes

1. Four Types of Actors

a. Principals in the first degree-P1

b. Principals in the second degree-P2

c. Accessories before the fact-A-BTF

d. Accessories after the fact-A-ATF

2. Principals in the First Degree

a. Is one who personally commits the crime or

b. One who uses an innocent agent to commit the crime

i. An innocent agent is a person, animal, or object who Commits the crime but Lacks the capacity or mens rea required to be convicted for the crime and Is fooled or forced to commit the crime by P1

· Example-A dolphin trained to put a bomb on a ships hull or
· A child told by a drug dealer to deliver a package he falsely tells the child is prescription drugs

c. Note that the law considers someone who uses an innocent agent as a principal not an accomplice

3. Principals in the 2nd degree

a. Is someone who intentionally helps or encourages P1 to commit the criminal act 

i. Must be actively at the scene with P1

ii. Or constructively at the scene

· Examples of P 2nd -lookouts, or drives a get away car

4. Accessory Before the Fact-A-BTF

a. Is someone who intentionally helps P1 or P2 before the criminal act is done but is not present at the scene

i. Examples-obtaining a murder weapon, or encouraging the principals to commit the act

5. Accessory after the Fact-A-ATF
a. Is someone who was not part of the planning or commission of the crime but intentionally renders aid to the principals after the crimes occur

i. Examples-Hiding P1 and 2, destroying evidence, or hiding the loot

· Basically they all are people who obstruct justice by making it harder for the police to apprehend the principals

b. Note-at common law husbands and wives could not be convicted of being an accessory after the fact.  They were expected to act in that capacity and were thus excused from responsibility

6. Affects of classification at common law

a. Punishment

i. All classifications were punished the same

· Example-all principals and accessories were charged with murder if P1 was

b. Jurisdiction

i. The principals were tried where the crime was committed

ii. The accessories were tried where they helped the principals

c. Derivative

i. All convictions were dependent on the P 1’s conviction since they were thought to be derivative offense in nature

7. Affects of classification today

a. Punishment

i. P1s, P2s, and A-BTF are all termed accomplices and treated the same

ii. A-ATF are treated differently

· They are usually only held to be responsible for misdemeanors if convicted

· They are now most often charged with a separate crime called obstruction of justice only not fictisously held to be a retroactive participant of the original crime

8. Mens Rea required for complicity

a. Same mens rea as the underlying offense or at least

b. Intent to help someone else commit a crime

c. Special situations falling under the second type of mens rea

i. Knowledge

· An actor will satisfy this mens rea element if he knows that he is furnishing assistance to someone he knows is intending to commit a crime

· Especially if the crime is of a serious nature

· Most common is Providers of goods and services-When a person provides a common good or service to a principal who uses them to commit a crime then he can be charged as an A-BTF if it is proven he

9. Modern trend

a. The law has expanded accomplice liability in this area greatly- An accomplice will be held liable for any act he Should have reasonably foreseen Or was a natural and probable consequence of the offense he intended to offer aid to

10. Actus Rea Required for Complicity

a. Actual assistance

i. Physical

· Examples-providing the weapon, driving getaway car

ii. Psychological

· Just being there is enough of an act if the principal actor knows you are there to render encouragement or help

· But yelling words of encouragement are not enough if the actor does not hear you

b. Omissions
i. The actus rea of complicity can be satisfied by an omission also if the accomplice has a legal duty to act

· Example-police officer standing by and watching a crime being committed without stepping in

11. Other Specifics

a. It is not necessary for the principal to know the accomplice is helping him before the accomplice can be charged

b. The accomplice will be found guilty if his acts had at least some minimal effect on the principals ability to commit the crime

c. The Modern Penal Code has taken a tougher road

i. An accomplice can be charged whether his aid is known or helpful to the primary actor

d. Immunity

i. Accomplice liability can not be used to convict an individual whose behavior is not punishable under the law

· Statutory rape is an example-The underage party can not be charged as an accomplice to the crime even if she knew and intended to aid the principle in commit the crime

e. Incapacity

i. A defendant who himself is legally incapable of committing a crime may become an accomplice if he helps someone else who is legally capable of committing the offense

· Example-husband charged with accomplice liability for aiding in his wives rape even though he could not be charged with the underlying crime of rape b/c of the H/W immunity for rape

VI. KANSAS HOMICIDE STATUTES
A. Capital Murder

1. Kidnapping

a. Killing

b. Of any person

c. Intentionally

d. And with premeditation

e. During the commission of a kidnapping or an aggravated kidnapping

f. With the intent to hold the victim for ransom

2. Inmate

a. Killing 

b. Of any person

c. Intentionally

d. And with premeditation

e. By an inmate or prisoner

f. Confined in a state correctional facility, community correctional facility or a jail or in the custody of an employee of the above

3. Sex Offenses

a. Killing 

b. Of any person 

c. Intentionally 

d. And with premeditation

e. During or subsequent to the commission of

i. Rape

ii. Criminal sodomy

iii. Nonconsensual sex

iv. Sex with someone younger than 16

v. Aggravated criminal sodomy

4. Law Enforcement Officer

a. Killing

b. Of a law enforcement officer

i. Who was reasonably known to be working as such

c. Intentionally

d. And with premeditation

5. Multiple Victims

a. Killing

b. Of two or more people

c. Intentionally

d. And with premeditation

e. In the same act or in two or more related acts 

f. With a common scheme or course of conduct

6. Sex Kidnapping

a. Killing

b. Of any person under age 14

c. Intentionally 

d. And with premeditation 

e. During the commission of a kidnapping or aggravated kidnapping 

f. With the intent to commit a sex offense upon or by the child 

7. Murder in the First Degree

a. Killing

b. Of a human being 
c. Intentionally

d. And with premeditation-any pre-thought in Kansas or during the commission of an inherently dangerous felony

8. Murder in the Second Degree

a. Killing 

b. Of a human being

c. Intentionally, or unintentionally

d. But recklessly

e. And with extreme indifference to the value of human life

9. Voluntary Manslaughter

a. Killing

b. Of a human being

c. Intentionally

d. Upon a sudden quarrel

e. Or in the heat of passion

f. Or upon an unreasonable but justified belief that circumstances justified deadly force

10. Involuntary Manslaughter

a. Killing

b. Of a human being

c. Unintentionally

d. Recklessly

e. In the commission of or flight from a felony not classified as inherently dangerous or during the commission of a lawful act in an unlawful manner

f. Excluding DUI situations

11. Vehicular Homicide

a. Killing 

b. Of a human being

c. Unintentionally

d. While operating a motor vehicle 

e. With unreasonable risk of injury to person or property

f. And deviates from the normal standard of care by a reasonable person

12. Assisting Suicide
a. Intentionally advising, encouraging, or assisting 

b. In a suicide

c. Or an attempted suicide

d. Of another

13. Injury to a Pregnant woman

a. Injury

b. Of a pregnant woman

c. By any one other than the pregnant woman

d. Causing a miscarriage

VII. AFFIRMATIVE DEFENSES TO CRIMES: PRIVILEGES TO DEFEND 
A. Self Defense
1. General Rules
a. Defendant may use non deadly force against non deadly force-if he is innocent

b. Requires a reasonable belief that self defense was necessary even if you were wrong

c. Reasonableness standard uses an objective approach using subjective circumstances

i. Must determine D’s belief 1st, then jury determines if it was reasonable

d. Special situations

i. The original actor may use self defense also but only if he withdraws (throws down his gun, runs away) and makes his withdrawal clearly known and is then faced with the prospect of the original victim attempting to retaliate

e. Non-Aggressor met with non-deadly force

i. Victim can use reasonable, non-deadly force w/o retreating

ii. Deadly force is unreasonable against non-deadly force

iii. The threat of deadly force by victim is non-deadly force

· Showing a gun to aggressor is non-deadly

f. Non-aggressor met with deadly force
i. Only use deadly force if it seems reasonably necessary to avoid death or serious bodily injury

ii. (Foster):  No retreat necessary, may use deadly force and stand ground

iii. (Beale):  Must retreat; however, may use deadly force without retreating if:

· You are the victim of a robbery

· You are attempting an arrest

· You are in you home, office, or club

iv. Middle Ground Rule:  No duty to retreat, but a failure to retreat is a circumstance that can be used to determine reasonableness

v. Usually no retreat necessary when aggressor is co-occupant

g. Aggressor of non-deadly force met with non-deadly force

i. No privilege of self defense for aggressor

h. Aggressor of non-deadly force met with deadly force

· (Foster):  must retreat, unless in home, office, or club

i. Aggressor of deadly force met with any force

i. Aggressor must completely withdraw and communicate, then may use reasonable and even deadly force in defense

ii. Retreat does not equal withdrawal, must successfully communicate retreat to be withdrawal

· Retreat is a back to the wall (try to escape)

· Withdraw means to totally remove yourself from the action

j. Reasonable Mistake rule

i. Determined by the standard of a reasonable person under like circumstances- question for the jury

ii. Deadly force is not permitted in defense against non-deadly force If make a mistake on the amount of force needed than you will be held

B. Defense of Others

1. General Rule

a. One may use that amount of force which one sincerely and reasonably believes necessary to help the other in danger

b. At common law, a person defending another can do whatever the person for whom he intervenes could have done in his own defense

c. KS Statutes:  Puts defense of others at same level as self-defense

2. Special Situations

a. A few states restrict this right to those one has a special relationship with-family

b. Some states (but not many today) only allow a defender to step into the shoes of the seeming victim.  This means that if the supposed victim is found not to have the right to defend himself than neither does the rescuer

i. This situation arises when undercover police officers are attempting to make an arrest.  The suspect is wrongfully resisting and a third person, the rescuer, perceives it as a fight and rushes in and batters the police

ii. In this situation where the above rule is in effect the rescuer could be charged with general intent (negligent) crimes only

C. Defense of Dwelling and Prevention of Crime

1. Prevention of Crime

a. Always must use a reasonable force including deadly force if reasonably necessary to protect from arson or burglary

b. Crime prevention using deadly force only for forcible felonies

c. May use reasonable non-deadly force to protect a non burglary trespass (with no intent to commit a felony therein)

i. Exception:  When someone does not intend to commit a felony, but will fight to get in, may use self-defense and deadly force if reasonable

ii. May make a reasonable mistake in determining the intent

2. Defense of Dwelling
a. does not have to be your dwelling house, only authority to protect the dwelling house

b. You can use that amount of non-deadly force sincerely and reasonable believed necessary to prevent entry to or harm to your dwelling

c. Special situations

i. Make My Day Statutes-some states have passed statutes recently which allow deadly force in defense of dwelling

ii. The remaining states allow deadly force to be used if you reasonably expect harm to yourself to occur

· The level of harm expected does NOT have to be deadly

iii. You are not required to retreat in any jurisdiction before you rightfully can use deadly force

3. Defense of Property

a. Deadly force to protect only property is never allowed
4. Use of Force to Prevent a Crime

a. Private citizen

i. Can use non-deadly force to prevent a felony or serious breach of the peace

b. Police officer

i. May use the amount of force sincerely and reasonably felt necessary to prevent a crime

ii. Deadly force can only be used to prevent a dangerous felony

5. A Private Person’s Use of Force to Arrest

a. General Rule

i. You may use that amount of force that you sincerely and reasonably believe is necessary to arrest for a felony or a serious breach of the peace

b. Special situations

i. You may only use deadly force to arrest someone committing a felony

· If you are wrong you are held strictly liable

ii. In Kansas you can only use deadly force when the felony endangers the life of you or another

6. A Police Officer’s Use of Force to Arrest
a. General rule

i. A police officer is limited in his use of deadly force by the 4th amendment to situations only when

· He sincerely and reasonably believes such force is necessary

· And he has probable cause to believe that the person to be arrested has committed a DANGEROUS felony

· Is attempting to escape by the use of a deadly weapon or that the person will

· Endanger human life unless arrested immediately

· There is no strict liability for police officers mistakes

ii. Police officer May use the amount of force sincerely and reasonably felt necessary to prevent a crime

· Deadly force can only be used to prevent a dangerous felony

b. Resisting arrest

i. Under common law you can use non-deadly force to resist arrest if you sincerely and reasonably believed the arrest was unlawful

· Could never use deadly force

ii. Special circumstances

· Nowadays in Kansas and most states you do not have the right to resist any arrest whether believed to be lawful or unlawful
· You still do retain the ability to defends yourself when the arresting officer greatly exceeds the limit of necessary force

D. Duress
1. The law has traditionally recognized a defense of duress in situations where A holds a gun to B's head and tells B to commit a crime.--B has a valid defense of duress

2. Elements

a. That defendant was under

i. An unlawful

ii. Present, imminent and impending

iii. Threat of such magnitude to induce a well grounded fear of death or serious bodily injury

b. Threats to loved ones may satisfy the requirements

c. Threats to property will not

d. If the duress is created by the defendants negligent actions duress is no defense

3. The most litigated area in the defense of duress is what is meant by imminent

a. The trend is to loosen this requirement.  Making its presence evidence of duress but not explicitly requiring it

4. Duress is not a defense to murder
E. Necessity
1. An act which would otherwise be a crime may be excused if the person accused can show that it was done only in order to avoid consequences which could not otherwise be avoided, and which, if they had followed, would have inflicted upon him, or upon others whom he was bound to protect, inevitable and irreparable evil
2. That no more was done than was reasonably necessary for that purpose

3. And that the evil inflicted by it was not disproportionate to the evil avoided-examples

a. A person is not guilty in joining a rebellion if it is necessary to save his life

b. The crew of a vessel are not guilty of a crime in arising and deposing the master, if it is a case of necessity arising from the unseaworthiness of the vessel

c. A vessel is not liable for violation of the embargo laws where during a legitimate voyage she is obligated by stress of weather to take refuge in a proscribed port

F. Intoxication

1. Involuntary intoxication is a defense to both specific and general intent crimes

2. Voluntary intoxication is another matter and is dealt with differently in different jurisdictions

a. Leads to greater punishment

i. No jurisdictions

b. Is no defense at all

i. Some jurisdictions

c. Only good to show a lack of premeditation for pre-med murders

i. Some jurisdictions

d. Is a defense negating mens rea in specific intent crimes

i. Some jurisdictions

e. Is a defense negating mens rea for general intent crimes

i. No jurisdictions

3. Where it is allowed as a defense the defendant has the burden of proving it is so

4. Kansas Rule

a. The fact that a person charged with a crime was in an intoxicated condition at the time the alleged crime was committed is a defense only if such condition was involuntarily produced and rendered such person substantially incapable of knowing or understanding the wrongfulness of his conduct and of conforming his conduct to the requirements of law

b. An act committed while in a state of voluntary intoxication is not less criminal by reason thereof, but when a particular intent or other state of mind is a necessary element to constitute a particular crime, the fact of intoxication may be taken into consideration in determining such intent or state of mind

G. Insanity

1. It is generally believed that actors with a certain degree of mental abnormalities should not be held responsible for their crimes because they can not act as rational calculators-IE they can not fully act with a guilty mind

2. There is lots of confusion on what should be the proper test for insanity

3. Three major test have grown out of common law

a. Mac Naghten's

i. At the time of committing the act the defendant was laboring under such a defect of reasoning, from a disease of the mind as to not know

· The nature and quality of the act he committed-lemon example; OR
· What he was doing was wrong-mostly legal wrong but sometimes morally and/or socially

ii. For a long time was the most popular test

b. Durham test--Product test

i. Thought the insanity defense should turn on whether the mental unsoundness of the actor caused the actual criminal action

· Example: a crazy man could be held liable for stealing a car if he knew he was stealing a car and knew it was wrong.  His craziness did not drive him to do it.  The same crazy man would not be held responsible for killing a man if his insanity caused him to believe it was necessary

c. The control test

i. Mental disease or defect caused the defendant to lose power to choose between right and wrong, though he may know the difference.  In other words took away his will power

ii. Not a well followed test

· Example quote-"If you can not resist an impulse in any other way, we will hang a rope in front of your eyes, and perhaps that will help."

d. The MPC test

i. At the time of such conduct as a result of mental disease or defect the defendant lacks substantial capacity either to appreciate the criminality/wrongfulness of his conduct or to conform his conduct to the requirements of the law

e. The Mens Rea Test

i. Kansas: 

4. Burden of Proof
a. At common law the burden of proof(clear and convincing) lied in the hands on the prosecutors to prove defendant was not insane

b. Then it moved to preponderance of the evidence

c.  Then it moved to the defendants burden to prove that he was insane by clear and convincing evidence

H. Impossibility

1. Legal impossibility is no crime

a. Buying what is thought to be stolen goods is not receiving stolen property even with intent if property was not stolen

2. Factual impossibility is an attempted crime

a. Man not in bed when person shoots through window is factual impossibility of murder, but is still an attempt
I. Mistake

1. Mistake of Fact
a. A mistake of fact is a defense to a specific intent crime if

i. The mistake was 

· Honest

· Example-A takes B’s coat thinking it was his own even though they looked nothing alike
b. A mistake of fact is a defense to a general intent crime if

i. The mistake was

· Reasonable

· Honest

· Example-A takes B’s coat thinking it was his own and it was very similar 

2. Mistake of Law

a. Is not usually a defense

i. This is based on the idea that ignorance of the law is no excuse

b. Mistake of the law is a defense if

i. A statute says that it is

ii. The highest court in the jurisdiction says that it is

iii. If the highest court said that an action was legal and it turned out it was not

iv. If the statute was not known and was not made readily available

v. Lambert exception
· Defendant did not know law

· Was given no information that would have let her know

· Was punished for a negative act

· And there was no evidence indicating that the defendant should have inquired abut the law

vi. If the mistake of law is one that deals with a civil law and the mistake leads to the violation of an unknown criminal law

vii. If the defendant acted in reliance upon a statement by a lower court

viii. If the defendant reasonably relied on a grant of permission from an administrative body

ix. If defendant relied on an official interpretation by a public officer charged by law to enforce it

· DA, Attorney General, Mayor, Governor, Cops-and VERY infrequently on private attorneys (but only on malum prohibitum laws)

J. Immaturity

1. Common Law

a. By the end of the 13th century the idea became firmly rooted that children of tender years could not develop/exhibit the mens rea or guilty mind that is required to be held criminally responsible

b. Age breakdown

i. 6 and younger

· Never tried under criminal law

ii. 7-13

· Sometimes tried under criminal law

· The older the more chance

· It had to be proven with "strong and pregnant" evidence that the child understood what he did

iii. 14 and older tried and held responsible for criminal actions

2. Kansas

a. 9 and younger

i. If held responsible at all are held responsible in and to the juvenile court system only

b. 10-17

i. Sometimes tried in juvenile court sometimes adult

· The older the more chance

· It had to be proven with "strong and pregnant" evidence that the child understood what he did

· The more serious the crime the more chance an adult standard would be applied

c. 18 and older

i. Always held and tried in the adult system

3. Purposes of the Juvenile System

a. The purpose is not to punish

b. The purpose is to rehabilitate
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