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CONTRACTS I-OUTLINE
PROFESSOR PIERCE
FALL-2002

This outline is based on notes from the text-book, class notes, lecture notes, and other commercial and non-commercial outlines
THIS OUTLINE IS FOR PERSONAL EDUCATION USE AND NO CREDIT IS TAKEN OR INTENDED TO BE TAKEN BY THE AUTHOR OF THIS OUTLINE
I. Introduction

A. Elements of Contract

1. Consideration

a. Bargained for exchange; or

b. Detrimental reliance

c. Promissory estoppel

d. Good faith modification

2. Mutual assent

a. Offer

b. Acceptance 

i. Revocation

ii. Operation of law

iii. Rejection

3. Capacity

4. Definiteness

5.  Legal subject matter

6. Some agreement in writing

B. Test: follow the steps below to solve problems

1. Which state law applies? ( ex. LA. Doesn’t use UCC, any special law for the type of transaction)

2. Is it a sale of goods(UCC article 2)or service(restatements and C.L.), UCC or restatement and C.L., note C.L. supplements the UCC if not statue on a issue.( UCC article 2 uses the pre-dominant test, for mixed goods) p.6 top

3. Mutual assent: offer and acceptance(look at reasonable person test), offer=6,7,8, acceptance= 8,9, termination of offer= 9,10,11,  2-207= 12

4. Consideration: will law enforce k, bargain for exchange p. 3,4,5,6

5. Capacity: does person have the legal capacity to enter k, ex. Minor, mentally incapable, elderly, agency. p. 19,20

6. Definiteness: ct. must have enough info to enforce a k, and enforce intent of the parties. p.15

7. Legal subject matter: if illegal won’t enforce, should not violate public policy.

8. SoF: must it be in writing. P. 16-19 ( person to be enforced against must sign the writing)

9. look at duress, fraud, misrep. P. 21-23

10. damages p. 2 (reliance and restitution p. 3,4,5,)

11. Restatement of Contracts: not statutory, attempt to restate the essence of the law, highly regarded by the law, correlates with the UCC if no codes in the UCC

12. UCC: adopted by all states except LA., article 2 deals with sales= transactions of goods

C. Definitions

1. Promise: assurance or undertaking that something will be or not be done in the future

2. Promisee: person who the promise is made to

3. Promisor: person who makes the promise

4. Consideration: benefit to the promisor or detriment incurred by the promise 

5. A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

D. Theories of Contract Liability

1. Express contracts

a. Can be oral or written and consist of offer, acceptance, and bargain for consideration

b. Bilateral contracts

i. Both requires a fulfillment of obligation reciprocal to each other

c. Unilateral contracts

i. One side is bound without promise of performance by the other party

d. Requirements contract

i. requires the seller to provide the buyer all that the buyer needs

e. Output contract

i. An output contract is one that calls on the seller to deliver and the buyer to take all of the goods

2. Promissory estoppel

a. One party acts to her detriment on reliance of a promise, within limits, stops the promissory the defense of no consideration

3. Implied in fact contract

a. Requires one or more of the terms of contract to be inferred from the conduct, acts or circumstances of the transaction. UCC 1-203(3): recognizes agreements that arise from implications

4. Implied in law or quasi contracts

a. Obligations imposed upon one party, not because of her intent to agree but one party has been unjustly enriched with a benefit, need compensation for benefit conferred

5. Common law

a. Covenant

i. Promise made under seal are enforceable through covenant even though there may not be consideration, UCC 2-203 says don’t need seal in matter of sale of goods

b. Assumpsit

i. Used by a promise to recover damages for recovery of damages for physical injury, property as a result of breach of contract

E. Kansas Rules of Professional Conduct

1. Rule 1.1 Competence

2. Rule 1.2 Scope of representation

3. Rule 1.3 Diligence

4. Rule 1.4 Communication

5. Rule 1.5 Fees

6. Rule 1.6 Confidentiality of information

7. Rule 1.7 Conflict of interest: general rule

II. BASIS FOR ENFORCING PROMISES

A. The Meaning of Enforce

1. Contract defined

a. A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty. Restatement § 1

2. The purpose of enforcing promises

a. The law is concerned mainly with relief of promisee to redress breach and not with punishment of promisors to compel performance

b. The relief granted to the aggrieved promisee should generally protect the promisee’s expectation by attempting to put the promisee in the position in which it would have been had the promise been performed

3. Ways of measuring damages for breach of contract

a. An award of damages in a contract action aims to put the plaintiff in the position he would have been in if the contract had been fulfilled

b. Compensatory or expectation damages

i. An amount intended to put P in the position he would be in if the contract had been performed as agreed

c. Restitution damages

i. An amount corresponding to any benefit conferred by P upon D in the performance of the contract

d. Reliance damages

i. Any expenditure made by P and any other detriment following proximately and foreseeably from D’s failure to carry out his promise; putting P back in the position he occupied before the agreement

4. Cases

a. United States Naval Institute v. Charter Communications

i. Rule: Damages for breach of contract are generally measured by P’s actual loss, which achieves the objective of compensating the injured party. Sometimes, D’s profits may be the measure of damages, so long as they define P’s loss. But awarding D’s profits that far exceed P’s loss would be a penalty and punitive awards are not part of contract law

b. Sullivan v. O’Connor (Mass. 1973) (Unsuccessful surgery)

i. Contract actions based on medical services are allowed but not encouraged. The uncertainties of medical science have made the courts require clear proof in such actions

B. Consideration as a Basis for Enforcement

1. Fundamentals of consideration

a. Consideration refers to an element of exchange which is sufficient to satisfy the legal requirement of a contract; it is a benefit received by the promisor or a detriment incurred by the promisee  

b. There are five major contract categories

i. Contracts for the sale of goods

ii. Contracts for real estate transactions

iii. Construction contracts

iv. Employment contracts

v. Family contracts

2. Cases

a. Hamer v. Sidway (N.Y. 1891) (Abstention from conduct)

i. Rule: a waiver of any legal right at the request of another party is sufficient consideration for a promise. Consideration means not so much that one party is profiting as that the other abandons some legal right in the present or limits his legal freedom of action in the future as an inducement for the promise of the first

b. Fiege v. Boem (Md. 1956) (Forbearance = consideration)

i. Rule: a forbearance to sue, although based on an invalid claim, is sufficient consideration to make a promise to pay binding. All that is required is that P act in good faith, under a reasonable belief

3. The requirements of exchange: Action in the past

a. To constitute consideration, a performance or a return promise must be bargained for

b. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

c. The performance may consist of

i. An act other than a promise, or

ii. A forbearance, or 

iii. The creation, modification, or destruction of a legal relation

d. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person

4. Cases

a. Feinberg v. Pfeiffer Co (Mo. 1959) (Gratuitous pension plan)

i. Rule: a gratuitous pension plan is enforceable if the promisee retires in reliance on continued payments. Promissory estoppel is now a recognized species of consideration

b. Mills v. Wyman (Mass. 1825) (Gratuitous promises)

i. Rule: a moral obligation is generally not sufficient consideration for an express promise. The execution of such a promise is left to the conscience of the promisor

c. Webb v. McGowin (Ala. 1936) (Moral obligation)

i. Rule: moral consideration is sufficient to support a promise given in recognition of a past economic benefit received by the promisor

ii. Where the promisor receives a material benefit, and the promisee suffers a material detriment, then moral obligation is sufficient consideration to support a promise

5. The requirement of bargain

a. The formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration

b. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

6. Cases

a. Kirksey v. Kirksey (Ala. 1845) (Estoppel doctrine)

i. Rule: a gratuitous promise is not legally enforceable after P has suffered loss and inconvenience in reliance on the promise. D gave a mere gift; there was no consideration for enforcement

b. Central Adjustment Bureau v. Ingram (Tenn. 1984) (Covenant)

i. Covenants not to compete are enforceable if they are reasonable under the circumstances. A covenant not to compete is enforceable when it is signed after the employee has accepted employment and begun working

c. Bankey v. Storer Broadcasting Co (Mich. 1989) (Handbook)

i. An employer with a written policy requiring discharge for cause may unilaterally change its policy to one of termination at will, so long as it provides affected employees reasonable notice of the change

7. Promises as consideration

a. A promise which is bargained for is consideration if the promised performance would be consideration

b. A contract may be formed by the exchange of promises called bilateral contract

c. A contract may also be formed by the exchange of a promise for performance of a specific act called unilateral contract

d. For a bilateral contract to be legally enforceable, each party’s bargained-for promise must be legally sufficient consideration for its counter-promise

i. The test is whether the performance promised would be sufficient consideration

ii. In other words, a bargain must have mutuality of obligation; both parties must be bound or neither will be

e. Illusory promises

i. If the promisor reserves expressly or by implication an alternative by which she can escape performance altogether, she has really not promised anything at all

ii. Thus, the promisor’s promise is illusory and such a promise is not sufficient consideration for the return promise; there is no mutuality, and no valid contract

8. Cases

a. Strong v. Sheffield (N.Y. 1895) (Promise for promise)

i. Rule: an agreement not to collect a debt for as long as the creditor shall elect does not constitute consideration. No fixed time or reasonable time of forbearance was specified. The rule of this case is reversed by UCC 3-408

b. Mattei v. Hopper (Cal. 1958) (Conditional promise)

i. Rule: a promise that is conditional on the promisor’s satisfaction with a related matter is enforceable. A promise conditional on the promisor’s satisfaction is not illusory because it does not permit the promisor to arbitrarily avoid the contact

c. Eastern Air Lines v. Gulf Oil Corp (Fla. 1975) (Foreseeability)

i. Rule: a contract may be a valid requirements contract even if it does not specifically approximate the amounts involved, as long as the amounts are reasonably foreseeable

ii. Requirement contracts under UCC

iii. 2-306: a term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded

d. Wood v. Lucy (N.Y. 1917) (Exclusive contract)

i. Rule: a promise is valid where P did not specifically promise to use reasonable efforts to promote D’s goods, and all compensation to D under the contract is to come from such efforts

C. Reliance as a Basis of Enforcement

1. Reliance by the promisee is a separate and distinct basis for the enforcement of promises

2. In certain situations, detrimental action or forbearance by the promisee in reliance on a promise by the promisor will constitute a substitute for consideration and render the promise by promisor enforceable

3. The modern trend: The Restatement § 90

a. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires

b. A charitable subscription or a marriage settlement is binding without proof that the promise induced action or forbearance

4. Enforcement to prevent injustice

a. The test is not whether the promise should be enforced to do justice, but whether enforcement is required to prevent an injustice

b. Promissory estoppel is a substitute for consideration

5. Cases

a. Ricketts v. Scothorn (Neb. 1898) (Gratuitous promissory note)

i. Rule: a gift promise is enforceable if it induces the promisee to take detrimental action in reasonable reliance on the promise

b. Cohen v. Cowles Media Co (Minn. 1992) (Promissory estopel) 

i. Rule: promissory estoppel is binding where it would be unjust to allow the D to break her promise, especially where D herself believed that she generally must keep promises of confidentiality she give to her sources

c. D & G Stout v. Bacardi Imports (7th Cir. 1991) (Reliance)

i. Rule: a party who promises to maintain a business relationship may become liable for damages when the promisee relies to its detriment on the promise

D. Restitution as an Alternative Basis for Recovery

1. Restitution is recovery based not on a promise at all but on the principle of preventing unjust enrichment

2. When D receives a benefit from P under such circumstances that D ought to compensate P for the benefit received, the law implies a promise by D to pay the reasonable value of the benefits conferred, P recovers on a theory of “quasi-contract” or restitution

3. Quasi-contract

a. Is not a true contract, since there is not mutual assent bargained for and received by the parties. Rather, the law creates or implies a contract

b. This is normally done where a benefit has been received by the defendant from plaintiff under such circumstances that in equity the defendant ought to compensate the plaintiff therefor

c.  Thus, the law implies a promise by the defendant to pay the reasonable value of the benefit which has been conferred on him by plaintiff 

4. Elements of a quasi-contract

a. A has rendered services or expended property which confers a benefit on B

b. A rendered such performance with the expectation of being paid

c. A was not acting as an intermeddler or volunteer

d. To allow B to retain the benefits without paying A would result in the unjust enrichment of B at A’s expense

5. Detriment to plaintiff: Modern trend

a. Modern courts have also recognized that in some instances the proper recovery is the detriment suffered by the plaintiff and hence the recovery is the reasonable value of the services of property expended by plaintiff

b. This may be critical in situations where D has really received no benefit, although P has suffered a detriment

6. Cases

a. Cotnam v. Wisdom (Ark. 1907) (Emergency services)

i. Rule: courts may find an implied contract to pay for medical services provided to a person who is incapable of contracting

b. Callano v. Oakwood Park Homes (N.J. 1966) (Indirect benefit) 

i. Rule: D, with no direct contractual relationship to P, is not obligated to pay for the benefit received on the theory of quasi-contract. To prove liability in quasi-contract, P must show that D was enriched and that the retention of the benefit by D would be unjust under the circumstances

E. Reforming the Doctrine of Consideration

1. The modern trend is that the lack of consideration does not render a contract invalid in all circumstances

2. The UCC dispenses with the requirement of consideration in certain limited circumstances, such as firm offers (2-205) and contract modification (2-209) 

3. Cases

a. Dementas v. Estate of Tallas (Utah. 1988)

i. Rule: events which occur prior to the making of the promise and not with the purpose of inducing the promise in exchange are viewed as past consideration and are the legal equivalent of no consideration

III. THE BARGAINING PROCESS

A. The Nature of Assent

1. The most characteristic type of contract is the bargain, which is typically formed by the mutual assent of the parties, through an offer by one and acceptance by the other

2. Objective theory of contracts

a. In determining whether there is mutual assent, the usual test to be applied is the objective theory of contracts

b. This means that words or conduct are interpreted not according to what the speaker or actor subjectively meant to convey, nor what the person to whom the words or conduct were addressed subjectively understood them to mean, but rather what a reasonable person, standing in the place of the respective parties, would understand them to mean

c. Rationale

i. Courts today have rejected the requirement that there be any actual, subjective meeting of the minds

ii. Demands for security and certainty in business transactions, and the fundamental objective of protecting a party’s reasonable expectations in relying on a promise, make it imperative that each contracting party be able to rely on the other party’s apparent intentions without regard to his secret thoughts or mental reservations

d. Intent to be bound

i. A promisor may not be bound if the promise, whether from its content or the circumstances of its making, is insufficiently serious to indicate the promisor’s intent to be bound

e. Gentlemen’s agreements

i. An unwritten agreement that, while not legally enforceable, is secured by the good faith and honor of the parties

f. Letter of intent

i. A written statement detailing the preliminary understanding of parties who plan to enter into a contract or some other agreement; a noncommittal writing preliminary to a contract

ii. A letter of intent is not meant to be binding and does not hinder the parties from bargaining with a third party

g. Formal contract contemplated

i. Absent an expressed intent that no contract shall exist, mutual assent between the parties, even though oral or informal, to exchange acts or promises is sufficient to create a binding contract

ii. To avoid the obligation of a binding contract, at least one of the parties must express an intention not to be bound until a writing is executed

3. Cases

a. Lucy v. Zehmer (Va. 1954) (Subjective jest)

i. Rule: a contract is enforceable if one of the parties mentally agreed to it only in jest

ii. The mental assent of the parties is not required for the formation of a contract; a person’s undisclosed intention is immaterial if his words and acts have but one reasonable meaning

iii. Whether both P and D were serious or only P was serious and D acted in secret jest, the contract is binding and specific performance is available

4. Restatement § 20: Manifestation of assent

a. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

i. Neither party knows or has reason to know the meaning attached by the other; or

ii. Each party knows or each party has reason to know the meaning attached by the other

B. The Offer

1. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

2. Requirements for a valid offer

a. Manifestation of present contractual intent

b. Certainty and definiteness of terms

c. The offer must be communicated to the offeree 

3. Requirement of manifestation of present contractual intent

a. The words or conduct used in the proposal must be words of offer rather than mere words of preliminary negotiation

b. The test

i. The test is based on the objective theory of contracts

ii. Would a reasonable person in the shoes of the offeree feel that if he accepted the proposal, a contract would be completed; factors considered are

c. The words used

i. Some words strongly suggest that an offer has been made, while others suggest a mere invitation to make an offer; “I bid” suggests an offer; “Are you interested” suggests preliminary negotiation

d. Surrounding circumstances

i. The surrounding circumstances may alter the normal meaning of words. For example, words may sound like an offer but be made as a jest

e. To whom made

i. A proposal made to the public or a large group of persons, such as in advertisements, is more likely to be construed as a mere invitation to make an offer

f. Definiteness and certainty of terms

i. The more definite, the more likely and offer

4. Certainty: Restatement § 33

a. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain

b. The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy

c. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance

5. Advertisements as offers

a. The general rule is that an advertisement is not an offer, but rather an invitation by the seller to the buyer to make an offer to purchase

6. Cases

a. Owen v. Tunison (Me. 1932) (Minimum price)

i. Rule: a statement specifying a minimum price for the sale of property does not constitute an offer to sell

ii. A simple quotation of a price is usually construed merely as an invitation to the buyer to make an offer

b. Fairmont Glass v. Grunden Martin Woodenware (Ky. 1899)

i. Rule: a quotation of prices “for immediate acceptance” constitutes an offer to sell

c. Lefkowitz v. Great Minneapolis Store (Minn. 1957)

i. Rule: advertisements addressed to the public are considered binding if the facts show that some performance is definitely promised for something requested

d. Elsinore Union School District v. Kastorff (Cal. 1960)

i. Rule: D is entitled to rescission where P had an irrevocable option to accept D’s bid but learned of D’s mistake of computation before accepting

C. The Acceptance

1. Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer; Restatement § 50

2. In order for a contract to exist, there must be an acceptance of the offer

3. Requirements for a valid acceptance

a. Who may accept

i. The general rule is that the offer may be accepted only by the person to whom it is made

b. Acceptance must be unequivocal

i. The acceptance must be unequivocal and unqualified. If it is qualified, then it is not an acceptance but a counteroffer, which works as a rejection of the offer

c. Unilateral v. bilateral contracts

i. The rules for acceptance differ depending on whether the offer is for a unilateral or bilateral contract

ii. Bilateral contracts

· Here the mere giving of the counter-promise to the offeror is all that is required

· The objective theory of contracts prevails, and whether or not an acceptance has been given depends on how a reasonable person would interpret the words of conduct of the offeree

· Notice of acceptance to the offeror is generally required

iii. Unilateral contracts

· A unilateral contract may be accepted only by doing the act requested by the offeror, with knowledge of the offer and with the intent to accept it

· Normally notice to the offeror of acceptance is not required if not requested by the offeror

4. Methods of acceptance

a. Unilateral v. bilateral contracts

i. Whether a contract is found to be unilateral or bilateral makes a big difference in the mode of acceptance which is permissible

ii. Policy

· Where the offer is unclear as to whether a bilateral or unilateral contact is contemplated, it is the policy of the law to construe it as an offer for a bilateral contract rather than unilateral

iii. Rationale

· A bilateral contract affords immediate rights and complete protection to both parties, since a contract arises as soon as the offeree promises to perform, whereas an offer for a unilateral contract does not ripen into a binding contract until the performance is actually rendered 

b. Form of acceptance invited: Restatement § 30

i. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance

ii. Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances

c. UCC position: 2-206

i. Unless otherwise unambiguously indicated by the language or circumstances

· An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

· An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer

ii. Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance

5. Silence not ordinarily acceptance

a. The general rule is that silence alone is not acceptance

b. Restatement § 69

i. Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

· Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation

· Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer

· Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept

6. Cases

a. Int’l Filter v. Conroe Gin (Tex. 1925) (No notice requested)

i. Rule: a notice of acceptance may not be given if the offeror does not require it

b. White v. Corlies & Tift (N.Y. 1871) (Implied acceptance)

i. Rule: where the offer requests a promise, P’s beginning of performance will not be sufficient to create a binding contract

c. Allied Steel v. Ford Motors (6th. 1960) (Method of acceptance)

i. Rule: a contract is formed when an offeree fails to comply with the suggested method of acceptance, but instead begins performance with the full knowledge, consent, and acquiescence of the offeror

d. Ever-Tite Roofing v. Green (La. 1955) (Time of acceptance)

i. Rule: the offeror must allow a reasonable time for the offeree to accept by commencing performance

D. Termination of the Power of Acceptance

1. After a party has made an offer, conferring on another the power of acceptance, that power can be terminated by

a. Lapse of the offer

b. Revocation

c. The oferor’s death or incapacity

d. The offeree’s rejection

2. Lapse of an offer

a. After some period of time, an offer lapses

b. If no period is specified in the offer, it lapses after a reasonable time

c. What is a reasonable time depends on the circumstances

d. Computation of time

i. The period begins to run from the date of actual receipt by the offeree

ii. Note that just because the offer says it will remain open until some date does not mean that the offeror cannot validly revoke the offer before acceptance

3. Revocation

a. Requirements of effective revocation

b. Words or conduct

i. The offeror’s words or conduct must be sufficient for a reasonable person to interpret as a revocation

c. Communicated to the offeree

i. The revocation must be communicated to the offeree, at least the offeror must make reasonable efforts to communicate the revocation

d. Effective when received

i. The revocation is generally held to be effective when received

ii. A minority (Cal-Mont-ND-SD) holds that it is effective when dispatched

e. Revocation: Restatement § 42

i. An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract

4. The offeror’s death or incapacity

a. Restatement § 48

i. An offeree’s power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract

5. Rejection

a. The rejection of an offer by the offeree terminates the power of acceptance so that the offeree cannot thereafter accept the offer

b. It can be argued that it would be unjust to allow an offeree who has rejected an offer to reconsider and accept if the offeror has already substantially relied on the rejection

c. Rejection: Restatement § 38

i. An offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention

ii. A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement

d. Timing: Restatement § 40

i. Rejection or counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection of counter-offer is only a counter-offer unless the acceptance is received by the offeror before he receives the rejection or counter-offer

6. Option contracts

a. A promise made by an offeror that effectively limits the offeror’s power to revoke is called an option contract

b. An offer is revocable even if the offeror expressly promises not to revoke or gives a definite period when the offer is to remain open; there are a number of exceptions to this rule

i. Firm offers under the UCC 2-205

· A singed, written offer to buy or sell goods, which states that it will be kept open for a definite time, or if no time is stated for reasonable period of time, may not be revoked for this period, as long as the period is no longer than three months

ii. Restatement § 87

· An offer is binding as an option contract if it is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or 

· Is made irrevocable by statute

iii. Restatement § 

· Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it

c. Offer to the public

i. Where an offer has been made to the public, then it may be revoked by publicity equivalent to that given the offer

7. The Mirror image rule

a. Traditional common law doctrine insists that an acceptance must be on the terms proposed by the offer without the slightest variation 

b. Anything else is a rejection of the original offer, and acts as a counter-offer

c. An acceptance which is equivocal or upon condition or with a limitation is a counter-offer and requires acceptance by the original offeror before a contractual relationship can exist

d. The acceptance must be the mirror image of the offer

e. The last shot rule

i. When the recipient of the last counter-offer performed, that was taken as an acceptance of that counter-offer

ii. This made it advantageous to fire the last shot before performance began 

8. The battle of the forms: Opening skirmish

a. Modern business transaction are often conducted primarily through forms

b. The purchase order form contains the basic terms of the sale, such as price, quantity, and a description of the goods, but it also contains printed terms drafted by the buyer’s attorney in favor or the buyer 

c. These terms may conflict with the terms printed on the purchase order

9. Rejection of an irrevocable offer

a. Restatement § 37

i. The power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty

10. The mailbox rule

a. The general rule is that an acceptance is effective on dispatch, but all other communications are effective on receipt

b. The reason is that at the moment of dispatch the offeree has done all that he reasonably can to manifest assent; this is the safest and fairest point at which to hold that a contract is binding

c. Acceptance

i. To be effective, the dispatch must be timely and made in a proper manner

ii. Unless otherwise specified, an offer is deemed to invite acceptance in a reasonable time and by any medium reasonable in the circumstances

d. Revocation

i. Under the common law rule, a revocation by the offeror is effective only upon receipt, although a few state statutes have changed this rule

e. Rejection

i. A rejection of the offer by the offeree is effective only upon receipt

ii. If an offeree sends a rejection and then an acceptance, there is no contract even though the rejection arrives after the acceptance was dispatched

f. Withdrawing acceptance

i. The general rule is that the power to withdraw a letter of acceptance from the mail does not affect the formation of a contract when the letter is deposited in the mail, properly addressed with postage prepaid

11. Cases

a. Ragosta v. Wilder (Vt. 1991) (Revocation)

i. Rule: an offeror may revoke an offer at any time before the other party accepts by performing, so long as there is no consideration for the promise to keep the offer open

E. The Battle of the Forms and the Uniform Commercial Code

1. A firm will have a set of terms and provisions for purchases, sales, or both printed on the business documents used in exchanges

2. In large firms such “boiler plate” provisions are drafter by the house counsel or the firm’s outside lawyer

3. In smaller firms such provisions may be drafted by the industry trade association, may be copied from a competitor, or may be found on forms purchased from a printer

4. Boilerplate are standard clauses lifted from formbooks or other agreements on file and inserted into a contract much as metal plate is riveted to a boiler

5. Acceptance varying offer: UCC 2-207

a. The UCC abandoned the mirror image rule in favor of an analysis more attentive to the kinds of commercial practice

b. Under UCC 2-207, contract formation and contract terms are no longer necessarily determined at the same moment in time, as was the case under the last shot rule

c. A third innovation is found in subsection 3 which provides that even when the parties writings do not establish a contract under subsection 1, a contract may be found through conduct by both parties that recognizes the existence of a contract

6. UCC 2-207 analysis

a. Step one: Is there a contract

i. Under subsection one, a definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agree upon, unless acceptance is expressly made conditional on assent to the additional or different terms

b. Step two: which subsection applies

i. If there is a contract, then subsection two applies which states

· The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

· The offer expressly limits acceptance to the terms of the offer

· They materially alter it

· Notification of objection to them has already been given or is given within a reasonable time after notice of them is received

ii. If there is not contract, then subsection three applies

· Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract

· In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this act 

c. Step three: what are the terms under § 2

i. Knockout doctrine

· The terms of the offeror and offeree that are in conflict are knocked out

· The knockout doctrine favors the offeror but is less brutal on the offeree

ii. The dropout doctrine

· If the terms of the contract are conflicting, the offeror’s terms will remain and the offeree’s terms will drop out

· This also favors the offeror and is brutal to the offeree

iii. Additional terms to the contract also drop out unless they pass § 2 analysis

d. Step four: what are the terms under § 3

i. Only terms on which the writings agree; plus

ii. Supplemental code terms

e. Supplemental terms or gap fillers

i. Price: 2-305

· The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery

· When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price

· Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract

ii. Delivery: 2-307

· Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot

iii. Place of delivery: 2-308

· Unless otherwise agreed the place for delivery of goods is the seller’s place of business or if he has none his residence

iv. Time of deliver: 2-309

· The time for shipment or delivery or any other action under a contract, if not agreed upon, shall be a reasonable time

v. Payment: 2-310

· Unless otherwise agreed, payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery; and

vi. Express warranty: 2-313

· Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise

· Any description of the goods which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model

vii. Implied warranty: 2-315

· Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose

f. Shrink-wrap license

i. A printed license that is displayed on the outside of a software package and that advises the buyer that by opening the package, the buyer becomes legally obligated to abide by the terms of the license

7. Cases

a. Dorton v. Collins & Aikman (6th Cir. 1972)

i. Rule: a form that states that acceptance is subject to all the terms printed on the form does not satisfy the “expressly made conditional” requirement of UCC 2-207(1)

b. Step-Saver Systems v. Wyse Technology (3rd Cir. 1991)

i. Rule: the packaging terms do not become part of the contract between the parties where goods are sold in packaging printed with terms that modify the terms of the otherwise applicable warranty

c. Itoh & Co v. Jordan International (7th Cir. 1977)

i. Rule: When no contract is formed because acceptance is expressly made conditional on assent to additional or different terms and the offeror does not assent, a contract is formed instead by performance governed by the gap-filling provisions of the UCC

F. Pre-contractual Liability

1. Courts have traditionally accorded parties the freedom to negotiate without risk of precontractual liability

2. If the negotiations succeed and result in ultimate agreement, a party that has behaved improperly can be deprived of the bargain on the ground of misrepresentation, duress, undue influence, or unconscionability

3. But if the negotiations fail because of similar behavior, courts have been reluctant to impose precontractual liability

4. In recent decades, courts have shown increasing willingness to impose precontractual liability

5. The possible grounds can be grouped under four headings

a. Unjust enrichment resulting from the negotiations

i. A negotiating party may not with impunity unjustly appropriate benefits to its own use

ii. To prevent such unjust enrichment, the law imposes liability measured by the injured party’s restitution interest

iii. Claims to restitution commonly involve either ideas disclosed or services rendered during negotiations

b. A misrepresentation made during the negotiations

i. A negotiating party may not with impunity fraudulently misrepresent its intention to come to terms

ii. Such an assertion is one of fact, of a state of mind, and if fraudulent, it may be actionable in tort

c. A specific promise made during the negotiation

i. In recent decades, courts have begun to base liability on a specific promise that has been made in order to interest the other party in the negotiations and that the other party has relied on

ii. A negotiating party may not with impunity break such a promise

d. An agreement to negotiate in good faith

i. Generally, courts have shown reluctance to impose a general obligation of fair dealing on parties to precontractual negotiations

6. Cases

a. Drennan v. Star Paving Co (Cal. 1958) (Liability of subcon)

i. Rule: when a general contractor relies on a subcontractor’s bid but the subcontractor later declines to perform, that refusal constitutes a breach of contract

b. Holman Erection Co v. Orville Inc (Minn. 1983) (Gen. cont)

i. Rule: a general contractor does not accept a subcontractor’s bid merely by listing the subcontractor in its bid

c. Hoffman v. Red Owl Stores (Wis. 1965) (Incomplete promise)

i. Rule: where P relies to his detriment on a promise made by D, and such detrimental reliance is foreseeable to D, P can recover damages even though all details of the proposed transaction are not included in the promise

d. Channel Homes v. Grossman (3rd Cir. 1986) (Good faith)

i. Rule: a property owner’s agreement to negotiate in good faith and to withdraw the premises from the market during the negotiation may bind the owner for a reasonable period of time

G. The Requirement of Definiteness

1. The terms of the offer must be sufficiently clear and complete so that the court can determine what the parties intended and can fix damages in case of nonperformance

2. Restatement § 33: Certainty

a. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain

3. UCC 2-204: Formation in general

a. In contracts for the sale of goods, the omission of one or more essential terms does not render an offer invalid, as long as it appears that the parties intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy

4. The essential terms

a. A contract must cover the following four essential terms

i. Parties to the contract

ii. The subject matter of the contract

iii. Time for performance

iv. Price

5. Implication of reasonable terms

a. The essential terms must either be expressly stated in the contract or be capable of reasonable implication from the agreement

b. The general trend of the courts is to adopt a policy of liberal construction so as to uphold the reasonable expectations of the parties

c. Where price is completely omitted

i. Where the parties have made no provision for price but a charge was intended, the court will normally imply a reasonable price

d. Where the price states is indefinite

i. Where the parties have made some attempt to include terms on the price but it is stated in such a vague way as to be unintelligible, the courts will refuse to imply a reasonable price, and the contract will be unenforceable due to lack of certainty on an essential term

6. Method of determining terms

a. Courts faced with challenges based on indefiniteness may conclude that the contract is adequate as long as the language sets forth a definite, ascertainable method of determining what the challenged provision should be

7. Cases

a. Toys Inc v. Burlington Co (Vt. 1990) (Conditional)

i. Rule: the optionee may not enforce the option agreement where he gives notice of exercising the option but later disputes the terms of the agreement

b. Oglebay Norton v. Armco Inc (Ohio. 1990) (Omission)

i. Rule: a party may enforce a long-term service contract even though the price is not specified and the parties must periodically resort to the court to determine a reasonable price

8. Most favorite nation clause

a. Treating one as the best customer and giving him the best offer

b. Two party favorite nation clause

i. If a party offers another the best deal, he has to offer that deal to me too

c. Three party favorite nation clause

i. If a party offers anyone the best deal, he has to offer that deal to me too

IV. THE REQUIREMENT OF A RECORD FOR ENFORCEABILITY

A. The Statute of Frauds

1. In most instances oral contracts are valid; however, by statute, a few types of contracts are required to be in writing or at least evidenced by a signed, written memorandum of the essential terms

2. The purpose of the Statute of Frauds is to prevent fraud and perjury as to the actual terms of the contract and to provide better evidence of the contract terms in the event of dispute

3. Kansas Stat. § 33-106: Specific cases where writing required

a. No action shall be brought whereby to charge a party upon any special promise to answer for the debt, default or miscarriage of another person; or to charge any executor or administrator upon any special promise to answer damages out of his own estate; sale of lands; tenements or hereditaments; or contracts not to be performed within one year

B. Problems of Statutory Scope

1. The following types of contracts must be in writing

a. Suretyship contracts

b. Contracts incapable of being performed within one year

c. Contracts for the sale of an interest in land

d. Contracts for the sale of goods

e. Contracts in consideration of marriage

2. The Suretyship contracts

a. Promises to answer for or discharge the debts of another must be in writing to be enforceable

b. This applies only to promises made

i. By one who is not presently liable for the debt

ii. To a creditor

iii. In order to discharge the present or future obligation of a third party

c. Promises to debtor

i. If the promise is made to the debtor and is supported by consideration, it is enforceable even though it is oral

d. Primary debt by promisor

i. The statute does not apply to primary promises

ii. This means that if the underlying contract was between the promisor and the creditor, the promise is enforceable although oral

3. Contracts incapable of being performed within one year

a. This refers only to contracts which, by their terms, cannot by any possibility be performed within one year from the making thereof

b. The one year period begins from the date the contract is made, not when performance is promised

c. Contracts where performance within one year is possible

i. Some contracts will probably take more than one year to perform but performance is theoretically possible within one year; these contracts are not within the statute

d. Contracts to make a will or be performed after death

i. In some states the statute of frauds is also applied to all contracts not to be performed during the lifetime of the promisor and to agreements to make a will or devise or bequeath property

e. Exception

i. Even if a contract cannot be performed within one year, most courts hold that if it is fully executed on one side, this will take the entire contract out of the statute and make the oral promise enforceable

4. Contracts for the sale of an interest in land

a. Leases

i. Leases are normally covered by the statute of frauds; however, many states provide by statute that leases for one year or less do not have to be in writing

b. An “interest” in land

i. It is often difficult to determine what is included under the term an interest in land 

ii. Fixtures, liens, growing timer have all been held to be an interest in land

c. Part performance doctrine

i. Where the plaintiff brings an action for specific performance, part performance of the land sale contract may take it out of the statute of fraud

5. Contracts for the sale of goods

a. UCC 2-201

i. A contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker

b. Exceptions: Oral contracts for the sale of goods of more than $500 will be enforced in the following situations

i. The buyer receives and accepts all or part of the goods; the contract is enforceable as to the goods accepted

ii. The buyer gives something in part payment for the goods 

iii. The contract calls for the manufacture of special goods for the buyer and the seller has made a substantial beginning in the manufacture thereof

iv. The contract is between merchants and within a reasonable time a written confirmation is sent and the party receiving it does not send a written objection within 10 days

v. The contract is admitted by the party against whom enforcement is sought

6. Contracts in consideration of marriage

a. This refers to marriage settlement contracts or premarriage contracts

b. The statute does not apply to mutual promises to marry between prospective spouses

C. Requisites of Recording and Signing

1. Where a contract is required to be in writing, it ordinarily must be in a permanent, written form and signed by the party to be charged

2. However, this does not mean that the writing must be a fully integrated, formal contract

3. Memorandum of essential terms

a. A memorandum of the essential terms of the agreement will satisfy the statute if the memorandum contain the following:

i. Identity of the contracting parties

ii. Description of the subject matter of the contract

iii. Terms and conditions of the agreement

iv. Recital of the consideration

v. Signature of the party sought to be charged

4. The UCC position

a. Under the UCC even less completeness is required in contracts for the sale of goods

b. Basic approach

i. There need only be some writing sufficient to indicate that a contract for sale has been made and which specifies the quantity terms, even though it omits or incorrectly states other terms agreed upon

ii. However, the contract is only enforceable as to the quantity of goods specified in the writing

D. Ameliorating the Operation of the Statute

1. Some courts will permit restitution or even reliance recovery for a person who is injured by relying on a promise which turns out to be unenforceable under the statute of fraud

2. The drastic effect of nonenforcement when a statute of fraud provision applies is sometimes qualified by one of the following three principles

a. Part performance

b. Estoppel

c. Restitution

E. Cases

1. Langman v. Alumni Association (Va. 1994)

a. Rule: a grantee who accepts a deed becomes contractually bound by its provisions, including a promise to assume an existing mortgage

2. Monarco v. Lo Greco (Cal. 1950)

a. Rule: the plaintiff is estopped from relying upon the statute of frauds to avoid the enforcement of the oral contract to not change the property from join tenancy

3. Halstead v. Murray (N.H. 1988)

a. Rule: where parties negotiate through counsel, an attorney may bind his client even without a written authorization

V. POLICING THE BARGAIN

A. The Policing Measures Attend Chiefly to Three Categories

1. The status of the parties (like minors)

2. The behavior of the parties (like duress)

3. The substance of the bargain (like fraud)

B. Capacity

1. Restatement § 12: Capacity to contract

a. No one can be bound by contract who has no legal capacity to incur at least voidable contractual duties

i. Capacity to contract may be partial and its existence in respect of a particular transaction may depend upon the nature of the transaction or upon other circumstances

b. A natural person who manifests assent to a transaction has full legal capacity to incur contractual duties thereby unless he is 

i. Under guardianship, or

ii. An infant, or

iii. Mentally ill or defective, or

iv. Intoxicated

2. Restatement § 13: Persons affected by guardianship

a. A person has no capacity to incur contractual duties if his property is under guardianship by reason of an adjudication of mental illness or defect

3. Restatement § 14: Infants

a. Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday

4. Restatement § 15: Mental illness or defect

a. A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

i. He is unable to understand in a reasonable manner the nature and consequences of the transaction, or

ii. He is unable to understand in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

b. Where the contract is made on fair terms and the other party is without knowledge of the mental illness of defect, the power of avoidance under subsection one terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust

5. Restatement § 16: Intoxicated persons

a. A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication 

i. He is unable to understand in a reasonable manner the nature and consequences of the transaction, or 

ii. He is unable to act in a reasonable manner in relation to the transaction

6. Kansa statutes § 38-101: Period of minority

a. The period of minority extends in all persons to the age of eighteen years, except that every person sixteen years of age or over who is or has been married shall be considered of the age of minority in all matters relating to contracts, property rights, liabilities and the capacity to sue and be sued

7. Kansas statutes § 38-102: Minor bound by contracts, when

a. A minor is bound not only by contracts for necessaries, but also by the minor’s other contracts, unless the minor disaffirms them within a reasonable time after the minor attains the minor’s majority and restores to the other party all money or property received by the minor by virtue of the contract and remaining within the minor’s control at any time after the minor attaining the minor’s majority

8. Kansas statutes § 38-103: Contracts that may not be disaffirmed

a. No contract can be thus disaffirmed in cases where, on account of the minor’s own misrepresentations as to his majority, or from his having engaged in business as an adult, the other party had good reason to believe the minor capable of contracting

9. Kansas statutes § 38-104: Payment for personal services

a. When a contract for the personal service of a minor has been made with him alone, and those services are afterwards performed, payment made therefor to such minor in accordance with the terms of the contract is a full satisfaction for those services, and the parent or guardian cannot recover therefor 

10. Kansas statutes § 38-108: District court may confer rights of majority

a. That the district courts for the several counties in this state shall have authority to confer upon minors the rights of majority, concerning contracts and real and personal property, and to authorize and empower minors to purchase, hold, possess, and control in their own person and rights

11. Cases

a. Kiefer v. Fred Howe Motors (Emancipated minor. Wis. 1968)

i. Rule: the general rule is that the contract of a minor, other than for necessaries, is either void or voidable at his option

b. Ortelere v. Teachers Board (N.Y. 1969) (Mental illness)

i. Rule: when one party to a transaction has knowledge of the mental incompetence of the other party, the contract between them is voidable

c. Cundick v. Broadbent (10th. 1967) (Weakness)

i. Rule: the contractual act by one claiming to be mentally deficient but not under guardianship, absent fraud or knowledge of such asserted incapacity by the other contracting party, is not a void act but at most only voidable at the instance of the deficient party, and then only in accordance with certain equitable principles

C. Unfairness: Conventional Controls

1. Requirement of good faith

a. Courts read all contracts as containing an implied condition that the parties will act in good faith and will not hinder or prevent the other party from performing under the contract

b. UCC 1-203: Obligation of good faith

i. Every contract or duty within this act imposes an obligation of good faith in its performance or enforcement

c. Restatement § 205: Duty of good faith and fair dealing

i. Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement, oh crap

2. Cases

a. McKinnon v. Benedict (Wis. 1968) (Overreaching)

i. Rule: the court may examine the adequacy of the consideration where there is evidence of overreaching by one of the parties

b. Tuckwiller v. Tuckwiller (Mo. 1967) (Service as consid)

i. Rule: a contract to provide personal care in return for an inheritance is sufficiently fair and equitable and is supported by adequate consideration to permit specific performance

c. Black Indus v. Bush (N.J. 1953) (Excessive considera)

i. Rule: a contract is not void as against public policy if one party’s profits are excessive

D. Overreaching: Conventional Controls

1. If a contract results from unfairness in the bargaining process, it is generally voidable

2. Such circumstances as duress, fraud, and mistake are the usual things the courts look at to find unfairness

3. Pressure in bargaining

a. When a person has used compulsion on another to obtain a benefit, the victim can sometimes compel restoration: money paid and property transferred under duress may be recovered; and a promise obtained by duress may not be enforced against the victim

b. Courts sometimes restrict relief for duress by denying it to persons who yield to pressure too easily

c. In contrast, it has also been held that a threat of lawful action cannot be wrongful; it is not duress to threaten to do what there is a legal right to do

4. The pre-existing duty rule

a. Restatement § 73: Performance of legal duty

i. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration

b. Preexisting duty

i. When A and B have a contract under which A is contractually obliged to perform some act, neither A’s new promise to perform that same act nor his actual performance of that act constitutes consideration for a promise by B to pay a greater amount for the performance than that set by the original contract

ii. This prevents A from taking advantage of B’s inability to contract with someone else to perform the consideration

iii. Exceptions: The general rule is inapplicable where

· A agrees to perform an act similar to, but different from, the action he was contractually obligated o perform

· A owes the preexisting contractual duty to someone other than B

· A had a valid defense under the original contract

5. Rescission and modification

a. Unanticipated circumstances arise that make modification of the terms of the first contract fair and equitable

b. Restatement § 89: Modification or executory contract

i. A promise modifying a duty under a contract not fully performed on either side is binding

· If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

· To the extent provided by statute; or

· To the extent that justice requires enforcement in view of material change of position in reliance on the promise

6. Scope of the pre-existing duty rule: two cases

a. A controversial application of the preexisting duty rule arises in cases in which part of a debt has been paid as part of an agreement for forgiving the rest

b. Another problem concerning the scope of the preexisting duty rule is whether the rule applies in cases where a contractual duty preexists but is owed not to the promisor but to third party

7. Duress in business

a. While coercive behavior may be easier to detect or to condemn when the pressured party is an individual, duress also regularly arises in commercial dealings between businesses

b. This form of pressure is known as economic duress or business compulsion

c. Duress is any wrongful act or threat by one contracting party that compels or induces through fear the other party to enter into a transaction against his will

d. While the courts look only at whether the victim exercised free will in entering into or assenting to the transaction, factors such as age, emotional nature, vulnerability, and surrounding circumstances are considered

e. Restatement § 175: When duress makes a contract voidable

i. If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim

ii. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction

8. Victim’s options

a. Some threats are so empty that they cannot well amount to duress in a legal sense (last chance to buy at this low price)

b. But in cases where an issue of duress is at least fairly arguable, the question arises as to whether the victim of the threat might have resisted it and found a reasonable satisfactory remedy for any resulting injury

9. Undue influence

a. Restatement § 177: When undue influence makes….voidable

i. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare

ii. If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim

iii. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction

10. Concealment and misrepresentation

a. Generally a person has no duty to disclose information unless he has fiduciary duty to do so

b. But if he discloses a claim, it must not be half truth; a full disclosure is necessary

c. Restatement § 159: Misrepresentation

i. A misrepresentation is an assertion that is not in accord with the facts

d. Restatement § 160: Concealment

i. Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist

e. Restatement § 161: Non-disclosure

i. A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

· Where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

· Where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing

· Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

· Where the other person is entitled to know the fact because or a relation of trust and confidence between them

f. Restatement § 162: Fraudulent or material

i. A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

· Knows or believes that the assertion is not in accord with the facts, or

· Does not have the confidence that he states or implies in the truth of the assertion, or

· Knows that he does not have the basis that he states or implies for the assertion

ii. A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so

g. Restatement § 163: Preventing formation of a contract

i. If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent

11. Cases

a. Watkins v. Carrig (N.H. 1941) (Economic adversity)

i. Rule: economic adversity may be sufficient consideration to support a second contract

b. Austin Inst v. Loral Corp (N.Y. 1971) (Economic duress)

i. Rule: a contract modification executed under threat of economic duress is not enforceable

c. Odorizzi v. Bloomfield School District (Cal. 1966)

i. Overpersuasion involves the following elements:

· Discussion of the transaction at an unusual or inappropriate time

· Consummation of the transaction in an unusual place

· Insistent demand that the business be finished at once

· Extreme emphasis on untoward consequences of delay 

· The use of multiple persuaders by the dominant side against a single servient party

· Absence of third-party advisers to the servient party

· Statement that there is no time to consult financial advisers or attorneys

d. Swinton v. Whitinsville Bank (Mass. 1942) (Concealment)

i. Rule: a seller is not liable for bare nondisclosure of material facts which affect the value of the property sold

e. Kannavos v. Annino (Mass. 1969) (Misrepresentation)

i. Rule: when a seller makes a representation, he incurs a responsibility to disclose the entire truth about the matter represented

E. Unconscionablility and Problems of Adhesion Contracts

1. Unconscionability refers to terms so one-sided as to be unfair or even oppressive

2. The courts have three options for dealing with an illegal or unconscionable clause:

a. The “blue pencil” rule

i. The “blue pencil” rule provides that an unreasonable restriction against competition may be modified and enforced to the extent that a grammatically meaningful reasonable restriction remains after the words making the restriction unreasonable are stricken

ii. The blue pencil rule has the advantage of simplicity and prevents a court from actually rewriting private contract

b. The “rule of reasonableness” 

i. This rule provides that unless the circumstances indicate bad faith on the part of the employer, a court will enforce covenants not to compete to the extent that they are reasonably necessary to protect the employer’s interest without imposing undue hardship on the employee when the public interest is not adversely affected

ii. The reasonableness rule allows the court to modify a private contract and make it reasonable

c. The throw out rule

i. This rule allows the courts to throw out the entire contract

3. Common law

a. At common law, unconscionability referred to contracts which were manifestly unfair or oppressive; contents which no one in her senses and not under a delusion would make

4. Restatement § 208: Unconscionable contract

a. If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result

5. Adhesion contracts

a. An adhesion contract is one where the parties occupy substantially unequal bargaining positions and the inferior party, in order to obtain some essential item or service, is forced to adhere to the terms dictated by the superior party

b. The distinguishing feature of an adhesion contract is this substantial disparity in the respective bargaining positions of the parties, which causes the party in the inferior position to accept the contract as is if she wants to make a deal, notwithstanding its unfairness or one-sided provisions favoring the superior party

c. The majority rule allows adhesion contracts on public policy grounds and does not want to interfere with the freedom of contracts

d. The minority rule wants to protect people who are vulnerable under the circumstances; becoming popular 

6. Standard form contracts

a. Restatement § 211: Standardized agreements

i. Where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing

b. Because of their practical utility in controlling or excluding business risks and in minimizing negotiating time, preprinted standard form contracts have become commonplace in the business world

c. Often, however, such standard form contracts result in contracts of adhesion because of the substantially disproportionate economic or bargaining power of the parties or because the party offering the standard form contract has had the advantage of time and expert legal advice 

d. Tickets, passes, and stubs

i. Printed tickets, passes, and stubs often include preprinted statements that attempt to limit the liability of the issuer for injury or loss to person or property

ii. The question usually turns on whether the person receiving the stub understands, or as a reasonable person should understand, that it contains essential terms of the contact

e. Incorporation by reference

i. In some lines of business, the allocation of risks has become standardized through the development of standard terms and conditions by a trade association representing merchants who deal in a particular line of business

7. Agreeing to boilerplate

a. Restatement § 211(3): 

i. Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part or the agreement

8. The duty to read and the duty to disclose

a. Common law

i. In the absence of fraud, one who signs a written agreement is bound by its terms whether he read and understood it or not, or whether he can read or not

b. Duty to disclose

i. UCC 2-316(2): To exclude or modify the implied warranty of merchantability or any part of it the language must mention it and in case of a writing must be conspicuous

ii. A term or clause is conspicuous when it is so written that a reasonable person against whom it is to operate ought to have noticed it; UCC 1-201(10)

iii. Language in the body of a form is conspicuous if it is in large or other contrasting type or color; Id

c. The N.Y. disclosure statute

i. Agreements affected be written in a clear and coherent manner using words with common and every day meaning; and 

ii. Appropriately divided and captioned by its various sections

9. Sources of policing: courts, legislatures, and agencies

a. Judicial measures

i. According to one scholar, the courts have neither the equipment nor the materials for resolving the basic conflicts of modern society over the limits to be set to the use, or misuse, of economic power

b. Statutory measures

i. Legislation has been the traditional means of curbing abuses of economic power

c. Administrative measures

i. There is hope of avoiding some of the disadvantages associated with legislation, such as inflexibility, if control over contract terms is given to an administrative agency

10. Unconscionability: Two views

a. Procedural unconscionability

i. Procedural unconscionability generally arises in connection with formation or execution of the contract

ii. When one party either lacks knowledge or understanding of the terms of the agreement or there is a lack or voluntary assent, as in adhesion contracts

b. Substantive unconscionability

i. Substantive unconscionability arises from the oppressive character of the substantive terms of the agreement

ii. Such as excessive price, lack of remedy for breach, unreasonable forfeiture provisions, or unreasonable warranty disclaimers

c. Burden of proof

i. Under UCC 2-302, unconscionability is a question of law to be determined by the court

ii. While the court may raise the unconscionability question on its own motion, if it is raised as an affirmative defense to enforcement of a contract, the party asserting unconscionability bears the burden of pleading and establishing it

d. Discretionary remedy

i. When a court determines as a matter of law that a contract or clause is unconscionable, it has broad discretion and can enforce in total, in part, or rewrite the offending contract or clause

e. Rationale

i. The basic rationale for not enforcing unconscionable contract provisions is public policy

ii. There ought to be some limit to the power of parties in superior bargaining positions to dictate unfair terms

11. Price unconscionablility

a. Under UCC 2-302, courts have discretion not to enforce a contract that has unconscionable price

b. The determination whether a price is unconscionable is at the discretion of the court

12. Unconscionability in commercial cases

a. While much of the commentary on unconscionability has focused on its role in consumer cases, the doctrine applies in commercial agreements as well

b. However, the courts have been less willing to find unconscionability in agreements where the bargaining position of the parties is more likely to be equal, and where experienced traders are less likely to be confronted with unfair surprise in terms

c. Of course, not all businesses have equal clout, and in cases where that difference is relevant to the terms of the deal struck, courts have entertained claims of unconscionablility

d. One area where the imbalance in positions between commercial parties is found with some regularity is franchise agreements

13. Cases

a. O’Callaghan v. Waller (Ill. 1958) (Exculpatory clause)

i. Rule: a lease clause exculpating the landlord from negligence is enforceable unless against public policy

b. Henningsen v. Bloomfield Motors (N.J. 1960) (Disclaimer)

i. Rule: a provision in the sales contract exculpating D from liability under implied warranty will not be upheld

ii. Normally there is freedom of contract between parties; however, courts will declare void as against public policy any contractual provision that tends toward injury of the public

c. Carnival Cruise v. Shute (1991) (Passenger tickets)

i. Rule: a forum-selection clause contained in a ticket for passage on a ship is enforceable

d. Williams v. Walker Furniture (D.C. 1965) (Repossession)

i. Rule: the contract provisions on repossession is unconscionable when D is in a poor economic class and his inequality of bargaining position makes it easy for P to exploit D by contract provisions

e. Jones v. Star Credit (N.Y. 1960) (Excessive price)

i. Rule: the court will refuse to enforce a contract as unconscionable on the basis that the price is excessive compared to actual value

F. Public Policy

1. Illegality

a. If the subject matter is only partly illegal and the contract is severable, the legal part will be enforced

b. In pari delicto (equally culpable)

i. If both parties are equally culpable, the courts generally will not aid either wrongdoer; executory contracts may not be enforced; benefits conferred or damages sustained under executed contracts may not be recovered

c. Not in pari delicto (not equally culpable)

i. When the parties are not equally culpable, recovery of the value of benefits conferred depends upon the wrongfulness of the contract

ii. Those in the class intended to be protected by a statute are usually not considered in pari delicto

d. Malum in se

i. If a contract is against good morals, courts will not aid the less culpable party on the rationale that the policy of discouraging such transactions outweighs the possible injustice between private parties

e. Malum prohibitum

i. Where a contract violates some statute or regulation but is not against good morals, courts will not enforce the contract, but may allow recovery by the less culpable party for benefits conferred

2. Clean hands

a. He who comes into equity must come with clean hands

3. Inducing official action

a. A contract to pay for services to be performed in the endeavor to obtain or defeat legislation by other means than the use of argument addressed to the reason of the legislators, such as, for example the exertion of personal or political influence apart from the appeal to reason as applied to the consideration of the merits or demerits of the legislation in question, is an illegal contract 

4. Commercial bribery

a. It is well settled both in law and in equity that the court will not aid either party to an illegal agreement

b. While it may not always seem an honorable thing to do, a party to an illegal agreement is permitted to set up the illegality as a defense even though the party may be alleging his or her own turpitude

5. Licensing laws

a. One who is required by law to procure a license to conduct any trade, calling, or profession may not recover for services rendered or property sold, without first obtaining such license

b. When the purpose of a licensing requirement is ascertained to be raising public revenue, and not the protection of the public’s welfare, health, morals, or alike, a claimant’s want of a license is generally not a bar

6. Judicially created public policy

a. Judicially created public policies have many bases

i. Against moral values

ii. Against impairment of family relationships

iii. Against gambling

iv. Against restraint of trade

v. Against restraints on alienation of property

vi. Against encouraging litigation

7. Restatement Second on public policy

a. Restatement § 178: Unenforceable terms on public policy

i. A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by public policy against the enforcement of such terms

ii. In weighing the interest in the enforcement of a term, account is taken of 

· The parties justified expectations,

· Any forfeiture that would result if enforcement were denied, and

· Any special public interest in the enforcement of the particular term

iii. In weighing a public policy against enforcement of a term, account is taken of

· The strength of that policy as manifested by legislation or judicial decisions,

· The likelihood that a refusal to enforce the term will further that policy,

· The seriousness of any misconduct involved and the extent to which it was deliberate, and

· The directness of the connection between that misconduct and the term

b. Restatement § 181: licensing requirements

i. If a party is prohibited from doing an act because of his failure to comply with a licensing, registration or similar requirement, a promise in consideration of his doing that act or of his promise to do it is unenforceable on grounds of public policy if

· The requirement has a regulatory purpose, and

· The interest in the enforcement of the promise is clearly outweighed by the public policy behind the requirement

c. Restatement § 187: Non-ancillary restraint on competition

i. A promise to refrain from competition that imposes a restraint that is not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade

d. Restatement § 188: Ancillary restraint on competition

i. A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if

· The restraint is greater than is needed to protect the promisee’s legitimate interest, or

· The promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public

ii. Promises imposing restraints that are ancillary to a valid transaction or relationship include the following

· A promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold,

· A promise by an employee or other agent not to compete with his employer or other principal,

· A promise by a partner not to compete with the partnership

8. Cases

a. Bovard v. American Horse (Cal. 1988) (Manufacture of drug..)

i. Rule: before labeling a contract as being contrary to public policy, courts must carefully inquire into the nature of the conduct, the extent of public harm which may be involved, and the moral quality of the conduct of the parties in light of the prevailing standard of the community

b. X.L.O. v. Rivergate (N.Y. 1994) (Antitrust violation)

i. Rule: a plaintiff may have recourse to the courts for nonpayment of a contract that was awarded in violation of antitrust law

c. Hopper v. All Pet Animal (Wyo. 1993) (Not to compete)

i. Rule: a covenant not to compete is enforceable as long as it does not create an unreasonable restraint of trade

d. Central Adjustment Bureau v. Ingram (Tenn. 1984) (Covenant)

i. Rule: the courts have authority to modify a covenant not to compete which is otherwise unreasonably broad
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VI. REMEDIES FOR BREACH

A. Specific Relief

1. The goal of damages in contract law is to place the non-breaching party in as good a position as they would have been had the breaching party fully performed

2. This means damages should include compensation for the unrealized benefit-of-the bargain plus any other costs the non-breaching party incurs as a result of the breach

3. Because contract law uses damages to compensate instead of punish, the non-breaching party’s damages should not be in excess of what is necessary to make the non-breaching party whole

4. UCC 2-716: Specific performance

a. Specific performance may be decreed where the goods are unique or in other proper circumstances

b. The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just

c. The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered

5. Nature of relief

a. Generally, relief for breach of contract is either specific, as when it secures to the promisee that which was promised, or substitutional, as when it gives something as a substitute for that which was promised

b. Specific relief

i. Specific performance developed in the common law system through the courts of equity but such a remedy was considered extraordinary and available to an injured party only if the remedy available in the courts of law was inadequate

c. Substitutional relief

i. Expectation

ii. Reliance

iii. Restitution

6. Restatement § 359: Specific performance

a. Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party

b. The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or injunction as to the contract as a whole

c. Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion

7. Cases

a. Klein v. PepsiCo (1988) (No specific performance)

i. Rule: specific performance may not be awarded where there are substitute goods that can be purchased to satisfy the original contract

b. Laclede Gas v. Amoco Oil (1975) (Practical approach)

i. Rule: specific performance may be an appropriate remedy for breach of a contract involving personal property

c. Northern Delaware v. Bliss Co (Del. 1968) (Construction)

i. Rule: court are unlikely to order specific performance where supervising of the performance would be impractical (hiring 300 workers for construction)

d. Walgreen v. Sara Creek (1992) (Economic consideration)

i. Rule: issuing an injunction instead of awarding damages has the benefit of shifting the burden of determining the true cost of the defendant’s conduct from the court to the parties; this has the advantage of having more efficient and accurate market forces determining the costs and benefits instead of the government, and would avoid costly supervision by the court

B. Measuring Expectation

1. Material v. Minor breach

a. It makes a difference in legal effect whether the breach of contract is a major or minor breach

b. The question of the materiality of the breach is determined by the following factors

i. The extent to which the breaching party has already performed 

ii. Whether the breach was willful, negligent, or the result of innocent behavior

iii. The degree of certainty that the party who has breached will perform the remainder of the contract

iv. The extent to which the non-breaching party will obtain or has obtained substantial benefit she bargained for

v. The extent to which the non-breaching party can be adequately compensated for the defective or incomplete performance through her right to damages

vi. The degree of hardship imposed on the breaching party by holding the breach to be material and terminating all of hi rights under the contract

c. The effect of a material breach

i. Excuses counterperformance: A material breach by A excuses B from any duty of performance owed under the contract

ii. Remedies: B would also be entitled to a remedy for breach of the entire contract

d. The effect of a minor breach

i. Remedies

· The aggrieved party gets damages limited to those caused by the breach, rather than damages or other remedies based on the entire contract

ii. Delay in counterperformance

· The duty to perform by the non-breaching party is not totally excuses; it is simply suspended temporarily until the breach is cured or damages are given for the minor breach

2. Types of damages

a. Generally, money damages recoverable in breach of contract actions are either compensatory, punitive, or nominal

b. Contract damages

c. Incidental damages

i. Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach

d. Consequential damages

3. Measuring expectation

a. A breach may affect the injured party in four ways

i. Loss in Value: It may cause the injured party a loss by depriving it of the expected return performance

ii. Other Loss: The breach may cause the injured party loss other than loss in value, such as physical harm to that party’s person or property 

iii. Cost Avoided: The breach may have a beneficial effect on the injured party by saving that party further expense that would have been incurred had performance continued

iv. Loss Avoided: The breach may have a further beneficial effect on the injured party by allowing that party to avoid some loss by salvaging and reallocating some or all of the resources that otherwise it would have had to devote to performance of the contract

b. There are two general formulas to determine damages

i. Damages = loss in value + other loss – cost avoided – loss avoided

ii. Damages = cost of reliance + profit – loss avoided + other loss

4. Cases

a. Vitex v. Caribtex (1967) (Overhead)

i. Rule: overhead is not properly chargeable as a cost saved in computing an award for breach of contract; overhead remains constant whether the contract is performed or not

b. Laredo Hides v. H& H (Tex. 1974) (Cover)

i. Rule: a buyer may recover the extra expense of buying goods elsewhere when the original contract seller cancels the contract to sell goods

c. R.E. Davis v. Diasonics (1987) (Lost profit)

i. Rule: a lost volume seller’s damages are not limited to the market price/contract price differential provided under UCC 2-706(1)

d. United States v. Algernon Blair (1973) (Alternative)

i. Rule: a plaintiff may recover in restitution even if he would have recovered nothing in a suit on the contract

e. Alternative to expectation

i. Where the breaching party commits a total breach of the contract, the injured party may elect to sue for restitution of the benefits conferred if this amount would exceed the amount determined by the benefit of the bargain rule

C. Limitation on Damages

1. Avoidability

a. The non-breaching party is not permitted to recover damages which he could have avoided by reasonable efforts

b. That is, he is under an affirmative duty to exercise reasonable efforts to avoid the consequences of the other party’s breach

c. Reasonable conduct

i. The non-breaching party is held to a standard of reasonable conduct in responding to the other party’s breach of contract

ii. He must neither increase the loss by affirmative action, nor by inaction fail to minimize the loss where ordinary prudent conduct would have had that effect

2. Avoidability under contracts for the sale of goods

a. UCC 2-712: Cover

i. After a breach the buyer may cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller

ii. The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages but less expenses saved in consequence of the seller’s breach

3. Avoidability and cost to remedy defect

a. If the performance is defective rather than merely incomplete, part of the cost to remedy the defect and complete performance as agreed will probably be the cost of undoing some of the work already done

b. The total cost to remedy the defect may then exceed the loss in value to the injured party so that an award based on that cost would to that extent be a windfall

4. Foreseeability

a. Requirement of foreseeability

i. A contracting party is generally expected to take account of those risks that are foreseeable at the time he makes the contract

ii. He is not, however, liable in the event of breach for loss that he did not at the time of contracting have reason to foresee as a probable result of such a breach

b. In many cases there are special circumstances which may aggravate the economic loss to one party if the other party fails to perform

c. Where such special circumstances were known to both parties at the time the contract was made, the breaching party will be deemed to have assumed the liability for such additional damages in the event of breach

d. Restatement § 351: Unforeseeability

i. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

ii. Loss may be foreseeable as a probable result of a breach because it follows from the breach

· In the ordinary course of events; or

· As a result of special circumstances beyond the ordinary course of events, that the party in breach had reason to know

iii. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation

5. Emotional distress

a. Courts have been reluctant to allow damages for emotional distress resulting from breach of contract

b. Sometimes emotional distress is not foreseeable, and, even if it is foreseeable, the resulting damages are often particularly difficult to establish and to measure

c. Restatement § 353: Emotional distress

i. Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result

6. Certainty

a. One overall limitation on the plaintiff’s right to recover damages is that the amount of his loss must be reasonably certain of computation

b. That is, damages which are too uncertain or speculative are not allowed, since any award in excess of the plaintiff’s actual loss would in effect be a penalty, and punitive damages are not allowed in contract actions

c. Restatement § 355: Punitive damages

i. Punitive damages are not recoverable for a breach or contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable

d. Restatement § 352: Uncertainty

i. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty

e. Lost profits: new business

i. Often lost profits are found to be too uncertain for their recovery as part of damages

ii. For example, in a new business, where the parties have bargained for a share of the profits to be made, a breach that occurs before any profits are realized may be noncompensable, since the profits are too uncertain

7. Cases

a. Rockingham C. v. Luten Bridge (1929) (Refusal to avoid loss)

i. Rule: the non-breaching party must attempt to avoid the damages caused by the breach

b. Tongish v. Thomas (Kan. 1992) (Market price)

i. Rule: the proper remedy for breach of a contract to deliver goods is the difference between the contract price and the market price

c. Parker v. 20th Century Fox (Cal. 1970) (Personal service)

i. Rule: a wrongfully discharged employee does not have a duty to accept any available employment to avoid damages under a contract of employment

d. Jacob & Young v. Kent (N.Y. 1921) (Cost to remedy)

i. Rule: a minor failure to perform will be excused where complete performance in accord with contract specifications is a condition precedent to payment, and where substantial performance has been rendered

e. Groves v. John Wunder (Minn. 1939) (Cost to complete)

i. Rule: cost to complete rather than diminution in value is the proper measure of damages

f. Hadley v. Baxendale (Eng. 1854) (Lost profit)

i. Rule: the proper measure of damages for special situations does not include actual damages where actual damages are greater than the natural consequences of breach

g. Fera v. Village Plaza (Mich. 1976) (Sufficiency of evidence)

i. Rule: lost profits may be awarded to a new business which is prevented from starting due to breach of contract

D. Liquidated Damages and Penalties

1. The parties may include in the contract specific provisions limiting or fixing the amount of damages that can be recovered in the event of a breach

2. Provisions excluding or limiting the amount of damages

a. The contract may provide that no damages at all may be recovered for certain types of breach; or that any damages recoverable be limited to a maximum sum

b. Courts tend to construe such provisions narrowly and will strike down provisions that are unreasonable

3. Stipulated damages provisions

a. The contract may include a provision stipulating a fixed, definite sum to be paid in the event of breach

b. The enforceability of such a provision depends on whether the court finds it to be a valid liquidated damages clause or an attempted penalty

4. Penalty provisions unenforceable

a. If the court determines that the damages provision would operate as a penalty, it is unenforceable

b. A provision may be held to be a penalty where it was intended as a pecuniary threat to prevent breach, or to provide a kind of security to insure the other party’s performance 

5. Where enforced

a. If the court determines that such a damages clause was made in good faith as an effort by the parties to estimate the actual damages that would probably ensue from a breach, it may be enforced

b. There are two requirements for a valid stipulated damages clause

i. Damages must be difficult to estimate at the time of contract

ii. The amount agreed upon must be a reasonable forecast of actual damages

6. Restatement § 356: Liquidated damages

a. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss

i. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy

b. A term in a bound providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence

7. UCC 2-718: Liquidated damages

a. Blue print of Restatement § 356

8. Cases

a. Wasserman’s Inc (Disproportionate liquidated damages)

i. Rule: a liquidated damages clause may not be enforced if it awards the non-breaching party nearly $300,000 when that party’s actual loss is only around $1,000

ii. Penalty clauses in contract cases have been disapproved since the early common law

iii. Such clauses are intended to punish the breach of a contract instead of estimating probable actual damages, which a liquidated damages clause attempts to do

b. Dave Gustafson v. State (S.D. 1968) (No provable damages)

i. Rule: a liquidated damages clause may be enforced where there is no way to measure actual damages

ii. Liquidated damages clauses should be enforced when they are fair and reasonable attempts to fix just compensation for anticipated loss caused by breach 

VII. FINDING THE LAW OF THE CONTRACT

A. Determining the Subject Matter to be Interpreted

1. The Parol Evidence Rule:
a. Statement of the parol evidence rule: where an agreement has been reduced to writing which the parties intend as the final and complete expression of their agreement, evidence of any earlier oral or written expressions is not admissible to vary the terms of the writing

b. The rationale: the law favors written contracts as more reliable 

2. Determining whether a written contract is a final and complete expression

a. The Test: The parol evidence rule applies only where the parties intended the writing as a final expression of their agreement
i. Face of the agreement test: the old view was that the parties intent must be determined from the face of the agreement itself. Thus, if the written agreement appeared to be complete and final, no parol evidence could be admitted: this is Williston’s view 

ii. Any relevant evidence: many courts now hold that any evidence may be admitted to determine whether the parties intended the contract as a final and complete expression of the agreement; this is Corben’s view

3. Restatement Second on parol evidence

a. § 209. Integrated Agreements

i. An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement

ii. Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule

b. § 210. Completely and Partially Integrated Agreements

i. A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement

ii. A partially integrated agreement is an integrated agreement other than a completely integrated agreement

c. § 213. The Parol Parol Evidence Rule

i. A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them

ii. A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope

4. Cases:

a. Gianni v. Russell & Co. (Pa. 1924) (Prior oral agreement excluded)

i. P is not allowed recovery on an oral agreement when no mention of the oral agreement is made in the subsequent written agreement. The only instances in which the parol evidence rule may not apply to exclude prior oral agreements not incorporated in the subsequent writing are those in which fraud, accident, or mistake are involved

b. Masterson v. Sine (Cal. 1968) (Partially integrated agreement)

i. When a term is such that it must necessarily be included in the agreement, the contract is not integrated with respect to the term

c. MCC v. Ceramica D’Agostino (11th. 1998) 

i. OVERVIEW: Plaintiff retailer sought review of a judgment entered in the court below that granted summary judgment in favor of defendant manufacturer. Plaintiff contended that evidence of the parties' subjective intent at the time of contracting was improperly excluded because the parol evidence rule was erroneously applied in derogation of the United Nations Convention on Contracts for the International Sale of Goods (CISG) that governed judicial interpretation of the parties' agreement. The court reversed the lower court's decision and remanded the cause for further proceedings. The court held that the CISG did preclude application of the parol evidence rule. Furthermore, the court held that summary judgment was precluded because plaintiff had presented evidence that raised an issue of material fact about whether the parties subjectively intended to be bound by terms contained on the reverse side of a preprinted contract used to memorialize the terms of their agreement. OUTCOME: The court reversed the judgment below and remanded the case. The court held that the applicable law that governed interpretation of contracts for the international sale of goods precluded summary judgment because plaintiff retailer had raised an issue of material fact concerning the parties' subjective intent to be bound by terms on the back of a preprinted contract, and also held that the law precluded application of the parol evidence rule

d. Bollinger v. Construction Co. (Pa. 1967)

i. A court of equity may reform a written contract when a provision is excluded by mutual mistake

5. No-oral modification clauses

a. No oral modification clauses are generally not effective
b. The rationale is that any prior agreement, including the no-oral modification clause itself, can be modified by a later agreement

c. Even in those jurisdictions that honor no-oral modification clauses, a party that seeks to escape the effect of the clause can often do so by showing reliance on the oral modification

d. UCC 2-209(2) Modification, Rescission and Waiver

i. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party

B. Interpreting Contract Language

1. The subject of ambiguity is related to that of mistake

a. Ambiguity issues arise where the parties’ expressions are susceptible to more than one interpretation and thus there is uncertainty as to the meaning of the expressions

2. Types of ambiguity

a. Latent ambiguity: Here the terms appear certain, but because of extrinsic facts more than one interpretation is possible

b. Patent ambiguity: Here the uncertainty is obvious

i. Example: A agrees to sell “my property” to B. Since the uncertainty is too great, there is no contract
3. Rules governing latent ambiguity problems

a. Where both parties are unaware of the ambiguity: This is like a mutual mistake concerning a material fact

i. Since each party has a reasonable interpretation, and neither party knows of the other’s interpretation or has reason to know of it, there is no contract

b. Where both parties are aware: If both parties are aware of the ambiguity, then there is a contract only if they both agree on the same interpretation

c. Where only one party knows: If one party knows or has reason to know that the words used are ambiguous, but the other party does not know, then there is a binding contract according to the interpretation of the innocent party

d. Restatement § 201: Whose meaning prevails

i. Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning

ii. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made (a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or (b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party

e. Restatement § 20: Effects of misunderstanding

i. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and (a) neither party knows or has reason to know the meaning attached by the other; or (b) each party knows or each party has reason to know the meaning attached by the other

4. Plain meaning rules
a. There are two stages that determines the admissibility of extrinsic evidence

i. In the first stage the judge determines whether the meaning of the contract language, with respect to the dispute in question, meets the requisite standard of clarity. This standard is commonly phrased in terms of ambiguity

5. The four corners and context rules

a. This often seems to mean only that in the first stage they will not consider prior negotiations

6. Cases

a. Frigaliment Importing Co. v. B.N.S. (N.Y. 1960)

i. OVERVIEW: Defendant state sales corporation had two contracts with plaintiff foreign corporation for the sale of "chicken". After plaintiff received one shipment of stewing chicken and another was stopped, plaintiff brought breach of warranty action that goods sold should correspond to the description because the chicken was not suitable for broiling and frying. In dismissing plaintiff's complaint, district court held: plaintiff's reliance on fact contract forms contained words through the intermediary of, with blank not filled, as negating agency, was wholly unpersuasive where clause's purpose was to permit filling in intermediary's name to whom commission would be payable; defendant's subjective intent that it could comply with the contracts by delivering stewing chicken coincided with objective meaning of "chicken," which had at least some usage in the trade; and plaintiff did not sustain its burden that "chicken" was used in the narrower rather than in the broader sense

b. Raffles v. Wicelhaus (Eng. 1864)
i. There is no mutual assent and thus no contract where the contract is subject to two equally possible interpretations and the parties contracted with different interpretations in mind neither knowing of the other’s interpretation nor having to know thereof

c. Oswald v. Allen (2d Cir. 1969)

i. OVERVIEW: Plaintiff coin collection purchaser filed a complaint against defendant coin collection seller, alleging that a contract had been formed for the sale of a Swiss coin collection. The trial court found that plaintiff thought the offer was for all of the Swiss coins, while defendant thought she was selling only a specific coin collection and not the Swiss coins in another collection also. The court below concluded that a contract did not exist since the minds of the parties had not met. Several letters or other writings could be used for the agreed-upon terms but nevertheless, these writings had to be connected either expressly or by the internal evidence of subject-matter and occasion. The letter from defendant to plaintiff failed to fulfill the first and third requirements set forth in the Uniform Commercial Code, § 2-201: to evidence the existence of a contract, and to specify a quantity
d. WWW Associates v. Giancontieri (N.Y. 1990)

i. OVERVIEW: During contract negotiations, the buyer learned that a lis pendens had been filed against the real property involved and therefore asked that a clause be added stating that if the litigation was unresolved as of June 1, 1987, either party could cancel the contract. When the date arrived with the litigation still pending, however, the buyer indicated that it was prepared to close, but the seller canceled the contract, invoking the cancellation clause. The court held that the clause was unambiguous. Thus, it held, because the contract was complete, clear, and unambiguous upon its face, the admission of extrinsic evidence that the clause was created for the benefit of the buyer was improper. It added that the buyer's assertion of bad faith was supported only by its vice-president's statement that one of the sellers told the broker, who then told the vice-president, that the sellers were doing nothing to defend the lawsuit so that they could cancel the contract and get a higher price for the property. Such evidence, it held, did not raise a triable issue of fact

e. Pacific Gas v. Thomas (Cal. 1968)

i. OVERVIEW: Defendant contractor appealed from a judgment for plaintiff utility company in an action to collect damages under an indemnity clause of a contract. Defendant contracted to repair plaintiff's steam turbine, promising to indemnify plaintiff for all property damage. The turbine was damaged during repairs. Defendant argued that the parties intended that defendant would indemnify plaintiff only for damage to the property of third parties. Relying on the plain meaning of the contract language, the trial court concluded that defendant was liable. The instant court reversed the judgment, holding that looking only at the plain meaning of contractual language ignored the possibility that the parties had contrary intentions. The instant court therefore held parol evidence was admissible to ascertain the true intent of the contractual parties even where the writing seemed clear and unambiguous
f. Hurst v. Lake (Or. 1932)

i. OVERVIEW: Plaintiff and defendant entered into a contract, whereby plaintiff would sell, and defendant would purchase, meat of a certain grade at a certain price. The contract also provided for a discount if the meat was not of the specified grade. A laboratory provided analysis certificates and their findings were final. Meat was delivered and paid for, with some amounts paid at the discounted price. Plaintiff brought an action claiming that there was a custom and usage of trade, well known to both plaintiff and defendant, as to the meaning of the terms used in the contract which meant that despite the figures stated on the analysis certificates, meat of the lower grade by the analysis certificate was actually payable at the higher rate. The court reversed the judgment of the lower court and held that plaintiff was entitled to prove the meaning of the terms

C. Filling Gaps

1. Implied Terms

a. Implied in law: Terms supplied by a court 

b. Implied in fact: Terms supplied through interpretation of the parties words or conduct
c. A court may supply a term by using a process called implication

d. “Interpretation” is sometimes used to refer to the process by which a court determines the meaning that the parties themselves attach to their language 

e. While “construction” is used to refer to the process by which a court determines the legal effect of the language

2. Default Rules

a. Most implied terms are subject to agreement by the parties

b. Rules that the parties are powerless to alter by agreement are often called mandatory rules or sometimes immutable rules like good faith

3. UCC 2-208(1): Course of Performance

a. Those repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other
b. 2-208(2): Express terms shall control course of performance and course of performance shall control both course of dealings and usage of trade 

4. UCC 1-205(1): Course of Dealing

a. A sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct

5. UCC 1-205(2): Usage of Trade

a. Any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question

6. International Solution

a. Although article 1.7 of the unidroit principles requires that a party act in accordance with good faith and fair dealing in international trade, the Vienna convention contains no comparable provision

7. Cases:

a. Dalton v. Educational Testing (N.Y. 195)

i. OVERVIEW: Plaintiff student took the Scholastic Aptitude Test (SAT) on two occasions. Plaintiff agreed to the provisions of the registration bulletin which allowed defendant educational testing service to cancel a score where there was reason to question its validity after offering the test taker a chance to prove its validity. Plaintiff's second SAT score was 410 points higher than his first, prompting defendant to preliminarily cancel plaintiff's second score upon a finding of disparate handwriting on the two tests. Plaintiff supplied relevant information to explain the score and handwriting discrepancies. Defendant continued to question the validity of plaintiff's second score. The trial court held that defendant breached its contract with plaintiff by failing to evaluate the information plaintiff provided and ordered that his test scores be released. The appellate court affirmed this decision. This court agreed that defendant had committed a breach but determined that the proper remedy was to require defendant to make a good faith consideration of the material submitted by plaintiff. Public policy dictated that the court decline to interfere with the exercise of academic discretion

b. Burger King v. Weaver (11th Cir. 1999)
i. OVERVIEW: Appellee restaurant company licensed a competing fast food restaurant near two existing restaurants run by appellant operator. Appellant stopped making rent and royalty payments in response to the perceived encroachment. Appellee sued to recover amounts due under the franchise agreement with appellant. The district court granted summary judgment to appellee on all appellant's counterclaims as well as appellee's claims for breach of contract and trademark infringement. Appellant challenged the judgment. Affirming the district court's decisions, the appellate court ruled that the district court had not erred. The court explained that Florida courts had not recognized a claim for breach of the implied covenant of good faith and fair dealing. In addition, appellant cited no express provision of the franchise agreement that had been breached. The court also had not erred in granting summary judgment for appellee on appellant's claim under the Montana Unfair Trade Practices Act (MUTPA). The trial court was correct in determining that the MUTPA was inapplicable to a lawsuit under the laws of Florida, and appellant had never filed a motion to amend the claim

c. Eastern Air Lines v. Gulf Oil (Fla. 1975) (Failure to object)

i. An established course of performance and dealing between the parties, which is also an established usage of the trade, become part of the terms of the contract when not objected to

d. Market Street Associates v. Frey (7th Cir. 1991) (Duty to remind)

i. The requirement of good faith does not require a party to alert the other party to a contract to any terms of the contract that might be unfavorable to the other party

8. Percentage Leases

a. An example of flexible pricing that is especially favored by retailers is the percentage lease, which fixes the rent as a stated percentage of the lessee’s receipts of profits
b. Under such a lease the lessor has a useful hedge against inflation and also shares to some extent the lessee’s risk of success or failure

c. Although a wide variety of formulas is possible, the most is based, for obvious reasons of accounting convenience, on the lessee’s gross receipts

d. What efforts are Best

i. When determining what a duty of best efforts requires in a particular case, courts often look to the behavior of others engaged in like activities

ii. UNIDROIT principles art. 5.4(2) requires such efforts as would be made by a reasonable person of the same kind in the same circumstances 

9. Cases;
a. Dickey v. Philadelphia Minit-Man (Pa. 1954) (Minimum lease payments)

i. There is no implied obligation for a lessee to continue to conduct a business specified in the lease if its failure to do so results in less rental payable to the lessor 

b. Bloor v. Falstaff Brewing (2d Cir. 1979) (Best efforts)

i. In a suit for breach of a best efforts clause, the performing party must show that there was nothing significant it could have done to perform that would not have been financially disastrous 

c. Zilg v. Prentice-Hall (2d Cir. 1983) (Publisher’s obligation to author)

i. A contractual agreement to publish a book, reserving the right to the publisher to exercise its discretion, does not include an implied obligation to aggressively promote the book

d. Bak-A-Lum v. Alcoa (N.J. 1976) (Exclusive dealership)

i. A party to a contract has an implied duty not to do anything which will have the effect of destroying the right of the other party to receive the fruits of the contract

e. Lockewill v. United States (8th Cir. 1977) (Reasonable time for exclusivity of agreement)
i. Where the term of an exclusivity agreement is not spelled out, the courts may infer a reasonable time

10. Inroads on Wood’s Rule

a. Courts resolutely ignored contrary indications such as description of the employment as permanent or lifetime
b. There is general agreement that a plainly opportunistic discharge is actionable

c. Courts have generally been unwilling to hold that an employer is under a duty of good faith and fair dealing that allows discharge only for good cause

11. Cases: 

a. Sheets v. Teddy’s Foods (Conn. 1980) (Public policy limitations)

i. An employee may not be discharged for calling the employer’s attention to possible criminal violations by the employer

b. Balla v. Gambro (Ill. 1991) (Public policy)

i. An attorney, in-house counsel, represented to his employer that he would do whatever was necessary to stop the sale of certain misbranded and/or adulterated dialyzers. The employer fired the attorney, and the attorney filed an action for retaliatory discharge. On appeal, the court held that the attorney did not have a cause of action for retaliatory discharge. The court reasoned that the whistleblower exception to the at-will employment doctrine did not apply to attorneys in the same manner as it did to other employees. The court reasoned that the retaliatory discharge exception to the at-will employment doctrine was intended to encourage employees to come forward and report acts that contravened public policy. The court found that attorneys had an ethical obligation pursuant to Model Rules of Prof'l Conduct R. 1.6(b) to reveal information necessary to prevent a client from committing a crime. The court also found that extending the tort of retaliatory discharge might have a chilling effect on the communications between the employer and in-house counsel

12. Usage to supplement or qualify
a. UCC 1-205: Course of Dealing and Usage of Trade

i. (3) A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement

13. Cases: 

a. Nanakuli Paving v. Shell Oil (9th Cir. 1981) (Implied Duty)

i. A contract term that specifically provides for a price to be established as of the date of delivery may be modified by the trade usage and course of performance of the parties

b. Columbia Nitrogen v. Royster (4th Cir. 1971) (Usage of trade)

i. Evidence of usage of trade and course of dealing may be admitted to show that a specific contract price was not to be binding on the parties
VIII. PERFORMANCE AND BREACH

A. Conditions

1. Conditions and Covenants Distinguished

a. Covenants: A covenant is an absolute, unconditional promise to perform or refrain from performing some act

i. It is a contractual promise to which no conditions are attached

ii. A failure to perform a covenant is always a breach of contract

iii. For example, if A promises to pay B $1000 if B paints A’s house by June 1st, the painting of the house by June 1st is a condition precedent to A having to pay the $1000; but once B has performed, then A has an absolute promise to pay the $1000
b. Conditions: A condition is a fact or event, the happening or non-happening of which creates or extinguishes a duty to perform on the part of the promisor

i. Failure of a condition to occur is not a breach of contract

c. Breach of contract depends on failure to perform an absolute duty
i. In order for a breach of contract to occur, a party must fail to perform some absolute duty

ii. The contract must be analyzed to determine whether the promisor is under such an absolute duty, since sometimes the duty to perform is conditioned on some event and thus the promisor is under no duty to perform until the contingency first occurs

2. Interpretation of Doubtful Provisions

a. It is important whether a condition or covenant is intended, since failure to perform a covenant results in breach of contract and failure of a condition to occur does not

b. The intent of the parties

i. The general rule is that the intent of the parties is to determine whether a particular provision is a covenant or a condition

ii. However, in many instances it is not clear from the contract itself as to whether the parties intended a covenant or a condition
iii. Each case must be decided on its own facts

c. Factors considered

i. Words used: Words such as “provided”, “if,” “when,” usually indicate that a condition is involved
ii. Words such as “promise,” “agreed,” generally indicate a covenant 

iii. Custom: Common usage or understanding may be determinative

iv. Protection of expectancies of the parties: This is the most important factor, since it relates to the intention of the parties

· Thus, doubtful provisions will normally be construed as covenants rather than conditions

· The rationale is that this operates to uphold and make enforceable the contract and allow damages for nonperformance

3. Express Conditions

a. Introduction

i. An express condition is one explicitly stated by the parties in the contract

ii. An implied condition is one that the parties would probably have agreed to if they had thought about the subject

iii. The courts will imply whatever conditions are inherent in the promises given as necessary to the performance of the contract

b. Legal effect of conditions

i. Where a promise to perform is conditional, there can be no breach of the promise until the duty to perform becomes absolute

ii. Thus, conditions create or extinguish the absolute duty to perform, depending upon the time of the occurrence of the condition

c. Condition precedent

i. Example: If A promises to pay B $1000 if B paints A’s house by June 1st, painting the house by June 1st is a condition precedent of A’s absolute duty to pay B $1000. When B completes the painting by June 1st, then A’s promise to pay becomes absolute and unconditional. However, if B does not complete the painting, there is no breach of contract by anyone
ii. A condition may also be a covenant; A may promise B $1000 and B may promise A to paint the house by June 1st 
4. Cases:

a. Luttinger v. Rosen (Conn. 1972) (Strict compliance)

i. One party’s offer to compensate for the failure of a condition precedent does not prevent the operation of the condition

b. Internatio-Rotterdam v. River Brand Rice Mills (2d Cir. 1958)
i. When a sales contract specifies a delivery time and requires the buyer to provide delivery instructions, the buyer is obligated to provide timely delivery instructions as a condition precedent to receiving the goods

c. Peacock Construction v. Modern Air Conditioning (Fla. 1977)

i. The courts may determine the intention of the parties from the written contract, as a matter of law, when the nature of the transaction lends itself to judicial interpretation

d. Gibson v. Cranage (Mich. 1878) (Personal satisfaction) 

i. Contractual liability can be conditioned on subjective personal satisfaction
e. Doubleday v. Curtis (2d Cir. 1985) (Good faith satisfaction)
i. A publisher does not have a duty to assist an author in the preparation of a manuscript where the contract requires the author to provide a manuscript that is satisfactory to the publisher

f. Hicks v. bush (N.Y. 1962) (Pleading and proof)

i. Parol evidence may be introduced to supplement a written agreement

B. Constructive Conditions 

1. Use in bilateral conditions:
a. A constructive condition is a condition which is not agreed upon by the parties, but which is supplied by the court for fairness

b. The principal use of constructive conditions is in bilateral contracts where each party makes a promise to the other
c. General rule: 
i. Where each party makes one or more promises to the other, each party’s substantial performance of his promise is generally a constructive condition to the performance of any subsequent duties by the other party.
ii. Example: Contractor agrees to build a house for Owner for $100,000. The contract provides that Owner will pay $10,000 upon completion of the foundation, and provides a schedule on which the work is to proceed. No language of condition is used anywhere in the document. Contractor builds the foundation on schedule, but Owner without cause refuses to pay the $10,000 charge. Owner’s fulfillment of his promise – to pay $10,000 – is a constructive condition of Contractor’s duty to continue with the work. Therefore, Contractor does not have to continue with the work until Owner pays the $10,000, even though the contract does not expressly make Contractor’s duty of continuation conditional upon Owner’s making the first payment. The court simply supplies this "constructive condition" for fairness, reasoning that Contractor shouldn’t have to keep doing work if Owner hasn’t been keeping his part of the bargain.
2. Order of performance:
a. Be careful to interpret the contract to determine the order in which the parties’ performances are to occur

b. Intent:
i. The parties’ intent always controls

ii. Where the intent is not clear, the court supplies certain presumptions, as discussed below

c. Periodic alternating:
i. The parties may agree that their performances shall alternate
ii. This is true of most installment contracts

iii. Here, a series of alternating constructive conditions arises: each party’s obligation to perform his duty is constructively conditioned on the other’s having performed the prior duty

iv. It’s therefore important to decide who was the first to fail to substantially perform, since that failure of substantial performance is the non-occurrence of a constructive condition of the other party’s subsequent duty
d. No order of performance agreed upon:
i. If the parties do not agree upon the order of performance, there are several general presumptions courts use

e. Only one party’s work requires time:
i. Where the performance of one party requires a period of time, and the other’s does not, the performance requiring time must ordinarily occur first, and its performance is a constructive condition to the other party’s performance

ii. This applies to contracts for services – a party who is to perform work must usually substantially complete the work before he may receive payment if the parties do not otherwise agree

f. Sales of goods and land:
i. If each party’s promised performance can occur at the same time as the other’s, the court will normally require that the two occur simultaneously, in which case the two performances are "concurrent conditions." This applies to sales of goods and land
ii. Tender of performance:
· Courts express this by saying that where the two performances are concurrent, each party must "tender" (i.e., conditionally offer) performance to the other.
· Example: Seller contracts to sell Blackacre to Buyer. The closing is to take place on July 1, at which time Seller will deliver a deed to the property free and clear of liens, and Buyer will deliver a certified check for $100,000. Since each performance can occur simultaneously, the court will presume that simultaneity is what the parties intended. Therefore, on July 1, Seller’s duty to deliver the deed will be conditional upon Buyer’s coming forward with the certified check, and Buyer’s duty to come forward with the check will be conditional upon Seller’s tendering the deed. If Seller fails to show up with a proper deed, Buyer will not be able to sue Seller for breach unless Buyer shows that he tendered the certified check, i.e., had the check in his possession and arrived at the place of closing with it.
3. Independent or dependent promises:
a. In the normal bilateral contract, the court will presume that the promises are in exchange for each other
i. That is, the court will treat the promises as being mutually dependent, so that each party’s duty is constructively conditional upon the other’s substantial performance of all previous duties 
b. Independent promises:
i. But in a few situations, circumstances may indicate that the promises are intended to be independent of each other. Here, the court will not apply the theory of constructive conditions

ii. Real estate leases:
· For instance, promises in the typical real estate lease are generally construed as being independent of each other

· Thus a tenant’s promise to pay rent, and a landlord’s return-promise to make repairs, are treated as independent, so if the landlord does not make the repairs, the tenant cannot refuse to pay the rent (though he can of course sue for damages)

· But a growing minority of courts have rejected this rule of independence.
4. Divisible contracts:
a. A divisible contract is one in which both parties have divided up their performance into units or installments, in such a way that each part performance is roughly the compensation for a corresponding part performance by the other party

i. If a contract is found to be divisible, it will for purposes of constructive conditions be treated as a series of separate contracts 
b. Significance:
i. If the contract is found to be divisible, here’s the significance: 
· if one party partly performs, the other will have to make part payment
· If the contract is not divisible, then the non-breaching party won’t have to pay anything at all (at least under the contract)

ii. Example: In a single document, Contractor agrees to build a deck for Owner and renovate Owner’s kitchen. The contract lists a price of $30,000 for the renovation and $20,000 for the deck. Payment on the entire contract is due when all work is done. Contractor completes the deck but never even starts on the kitchen. If the contract is found to be divisible into two parts, Owner will be required to pay $20,000 for the deck even though he never gets the kitchen. If the contract is not divisible, Contractor will be found to not have substantially performed the whole, and he will not be able to recover on the contract for the work on the deck (though he will be able to recover the fair value of what he has done on a quasi-contract or restitution theory)

c. Test for divisibility:
i. A contract is divisible if it can be "apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents.¼" (Example: On the facts of the above example, a court would probably find that the parties implicitly agreed that $20,000 would be an agreed equivalent for the deck and $30,000 for the kitchen. Therefore, the court would probably find that the contract was divisible.) 

ii. Employment contracts:
· Most employment contracts are looked on as being divisible

· Usually, the contract will be divided into lengths of time equal to the time between payments
· Thus if the employee is paid by the week, the contract will be divided into one-week "sub-contracts"; payment for a particular week will be constructively conditioned only on the employee’s having worked that week, not on his having fulfilled the entire contract
iii. Fairness:
· The court will not find a contract to be divisible if this would be unfair to the non-breaching party

· For instance, even though the contract recites separate prices for different part performances, requiring the non-breaching party to pay the full stated price for the part performance received may deprive him of fair value.
iv. Example:
· A construction contract requires Owner to pay one-tenth of the contract price for each of 10 weeks of estimated work. The first week, Contractor does everything scheduled for that week, but the scheduling is very light, consisting mainly of site preparation. If Contractor breaches after the first week, the court will probably not find the contract divisible, since a finding of divisibility would require Owner to pay one-tenth of the contract price for performance that represents less than one-tenth of the full job

5. Cases:

a. Kingston v. Preston (K.B. 1773) (Development of dependent covenants)

i. A party must fully perform before the other may be forced to perform

b. Stewart v. Newbury (N.Y. 1917) (Progress payments)

i. A contractor is not entitled to part payment if the contract makes no provision for it

C. Substantial Performance 
1. Doctrine generally:
a. Recall that it is a constructive condition to a party’s duty of performance that the other party have made a "substantial performance" of the latter’s previous obligations

b. In other words, if one party fails to substantially perform, the other party’s remaining duties do not fall due
2. Suspension followed by discharge:
a. If a party fails to substantially perform, but the defects could be fairly easily cured, the other party’s duty to give a return performance is merely suspended; the defaulter then has a chance to cure his defective performance

b. If, on the other hand, the defect is so substantial that it cannot be cured within a reasonable time, or if the defaulter fails to take advantage of a chance to cure, the other party is then completely discharged, and may also sue for breach

3. Factors regarding materiality:
a. Here are some factors that help determine whether a breach is material (i.e., whether the breaching party has nonetheless substantially performed): 
b. Deprivation of expected benefit:
i. The more the non-breaching party is deprived of the benefit which he reasonably expected, the more likely it is that the breach was material

c. Part performance:
i. The greater the part of the performance which has been rendered, the less likely it is that a breach will be deemed material

ii. Thus a breach occurring at the very beginning of the contract is more likely to be deemed material than the same "size" breach coming near the end
d. Likeliness of cure:
i. If the breaching party seems likely to be able and willing to cure, the breach is less likely to be material than where cure seems impossible

e. Willfulness:
i. A willful (i.e., intentional) breach is more likely to be regarded as material than a breach caused by negligence or other factors
f. Delay:
i. A delay, even a substantial one, will not necessarily constitute a lack of substantial performance

ii. The presumption is that time is not "of the essence" unless the contract so states, or other circumstances make the need for promptness apparent

iii. Even if the contract does contain a "time is of the essence" clause, a short delay will not be deemed "material" unless the circumstances show that the delay seriously damaged the other party
4. Material breach in contracts for the sale of goods:
a. The UCC imposes special rules governing what constitutes substantial performance by a seller of goods (and thus when a buyer can reject the goods)
b. "Perfect tender" rule:
i. UCC § 2-601 says that as long as the contract does not involve installments (i.e., multiple deliveries), "Unless otherwise agreed ... if the goods or tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit or units and reject the rest."

ii. On its face, this section seems to impose the "perfect tender" rule – that is, it seems to give the buyer the right to cancel the contract, and refuse to pay, if the goods deviate from the contract terms in any respect, no matter how slight
iii. Not so strict:
· But in reality, there are loopholes in this "perfect tender" rule

· Courts usually only allow buyers to reject the seller’s delivery if the defect is a substantial one

· Also, the buyer must follow strict procedures for rejecting the delivery, and the seller generally has the right to "cure" the defect

c. Mechanics of rejection:
i. The buyer may "reject" any non-conforming delivery from the seller

ii. As noted, in theory this right exists if the goods deviate in any respect from what is required under the contract

iii. But the buyer’s right of rejection is subject to some fairly strict procedural rules
iv. Time: 
· Rejection must occur within a "reasonable time" after the goods are delivered

· The buyer must give prompt notice to the seller that buyer is rejecting. § 2-602(1)
v.  Must not be preceded by acceptance:
· The buyer can only reject if he has not previously "accepted" the goods
· He will be deemed to have "accepted" them if either: (1) after a reasonable opportunity to inspect, buyer has indicated to the seller that the goods are conforming or that he will keep them despite non-conformity; or (2) buyer fails to make a timely rejection (though this cannot happen until buyer has had a reasonable inspection opportunity); or (3) buyer does "any act inconsistent with the seller’s ownership" (e.g., using the goods as part of a manufacturing process). See § 2-606(1)
d. Revocation of acceptance:
i. Even if the buyer has "accepted" the goods, if he then discovers a defect he may be able to revoke his acceptance

ii. If he revokes, the result is the same as if he had never accepted – he can throw the goods back on the seller and refuse to pay
iii. Revocation vs. rejection:
· The buyer who wants to revoke an acceptance must make a stronger showing of non-conformity than the buyer who rejects

· The revoker must show that the non-conformity "substantially impairs" the value of the goods, whereas the rejecter must merely show that the goods fail to conform "in any respect."

· On the other hand, a buyer probably gets more time to revoke than to reject

e.  Cure:
i. Both the buyer’s right to reject and his right to revoke an acceptance are subject to the seller’s right to cure the non-conformity. See § 2-508(1)
ii. Beyond contract:
· Even after the time for performance under the contract has passed, the seller has a limited right to cure: he gets additional time to cure once the time for delivery under the contract has passed, if he reasonably thought that either: (1) the goods, though non-conforming, would be acceptable to the buyer; or (2) the buyer would be satisfied with a money allowance
f.  Installment contracts:
i. The Code is more lenient to sellers under installment contracts (i.e., contracts calling for several deliveries) than in single delivery contracts

ii. In the case of an installment contract, "the buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured...." § 2-612(2) 

iii. So a slight non-conformity in one installment does not allow the buyer to reject it, as he could in a single-delivery contract

iv. Cancellation of whole:
· The buyer has the right to cancel the entire installment contract if the defect is grave enough: cancellation of the whole is allowed if the defective installment "substantially impairs the value of the whole contract."
· Example: Seller contracts to deliver a computer, as well as a customized disk drive to work in the computer. Buyer’s application requires both parts to work successfully. Seller delivers a defective disk drive and fails to cure. Buyer can probably cancel the whole contract, since the defect in the disk drive substantially impairs the value of the whole contract, including the computer, to him
5. Cases:

a. Plante v. Jacobs (Wis. 1960) (Defects in construction)

i. OVERVIEW: On appeal, both defendants and plaintiff asserted that the lower court applied the wrong rule in assessing damages when a construction contract was substantially, but not strictly, performed according to the contract. The reviewing court affirmed, stating that the correct rule for damages due to faulty construction was the difference between the value of the house as it stood and the value of the house if it had been constructed in accordance with the specifications. The cost of replacement was not the measure of such damage, but was an element to take into consideration in arriving at value under some circumstances. When the separation of defects would lead to confusion, the rule of diminished value applied to all defects. As the lower court's findings were not against the great weight and clear preponderance of the evidence, it would not be disturbed on appeal

b. Gill v. Johnstown Lumber (Pa. 1892) (Consideration apportioned)
i. A contract is severable so that P may recover for those logs actually delivered

c. Britton v. Turner (N.H. 1834) (Employment contract)

i. An employee who voluntarily leaves the employ of an employer before the termination of an employment contract may recover the net benefit received by his employer but not exceeding the contract amount

d. Kirkland v. Archbold (Ohio. 1953) (Construction contract)

i. A party who has not willfully abandoned performance or broken his contract may recover the benefit conferred on the other party less damages caused by inadequate performance

D. Excuse of Conditions
1. Introduction:
a. In some instances, the non-occurrence of a condition is "excused," so that the other party nonetheless must perform

2. Hindrance:
a. Where one party’s duty is conditional on an event, and that same party’s wrongful conduct prevents the occurrence of the condition, the non-occurrence of the condition is excused, and the party must perform despite the non-occurrence

b. Implied promise of cooperation:
i. Courts sometimes express this concept by saying that each party makes the other an "implied promise of cooperation."

ii. One consequence of a breach of this implied promise is that the non-occurrence of the condition to that party’s duty is excused
iii. Example: P agrees to live with D, his grandmother, and to care for her for the rest of her life, in return for D’s promise to leave P $100,000 in D’s will. P lives with D for seven years, at the end of which D unreasonably forces P to leave the house. Five years later, D dies. P will be able to recover the $100,000, even though he did not live with D for the rest of her life. The reason is that the non-occurrence of the condition – caring for D for the rest of her life – was excused by D’s failure to cooperate
3. Waiver:
a. A party who owes a conditional duty may indicate that he will not insist upon the occurrence of the condition before performing

i. A court will often take the party at his word, and enforce that party’s willingness to forego the benefit of the condition

ii. In this event, the party is said to have waived the condition
b.  Minor conditions:
i. Generally, the court is much more likely to find that the condition is waived if it is a minor one, such as a procedural or technical one

c. Continuation of performance:
i. If a promisor continues his own performance after learning that a condition of duty has failed to occur, his conduct is likely to be found to operate as a waiver of the condition
ii. Example: Insurer insures Owner’s house for fire; Insurer’s duty to pay a claim is expressly conditional upon notice by Owner within seven days of any fire. Owner gives notice three weeks after a fire. Insurer sends an adjuster, attempts to make a settlement, and otherwise behaves as if it is not insisting on strict compliance with the notice provision. This continuation of performance will probably be found to be a waiver of the timely-notice condition
iii. Right to damages not lost: When a party continues his own performance after breach, or otherwise waives a condition, he has not necessarily lost his right to recover damages for breach of the condition
4. Cases:

a. Walker v. Harrison (Mich. 1957) (Materiality of breach)

i. A party’s breach must be material before it can justify the other party’s repudiation of the contract

b. K & G Construction v. Harris (Md. 1960) (Nonperformance)
i. An owner’s promise to pay is dependent on the contractor’s performing in a workmanlike manner

c. Iron Trade v. Wilkoff (Pa. 1922) (Performance made difficult)

i. A seller’s performance is not excused if the buyer makes the goods more expensive by making additional purchases from the seller’s suuplier

d. New England Structure v. Loranger (Mass. 1968) (Notice of breach)

i. When notification of a ground for termination is sent to a party deemed to be in breach, the notifier is not limited to that ground in defending his action in terminating

E. Repudiation and Prospective Inability to Perform
1. General effect of prospective breach:
a. If a party indicates that he will subsequently be unable or unwilling to perform, this will act as the non-occurrence of a constructive condition, in the same way as a present material breach does

i. In other words, the other party has the right to suspend his own performance
b. Distinction:
i. Where the party indicates that he will refuse to perform, this is called an "anticipatory repudiation" of the contract

ii. If he indicates that he would like to perform but will be unable to do so, this is an indication of "prospective inability to perform" but not repudiation; however, the consequence is still that the other party may suspend performance
2. Insolvency or financial inability:
a. If a party is insolvent or otherwise financially incapable of performing, this will entitle the other party to stop performance
b. Cancellation:
i. If the prospective inability or unwillingness to perform is certain or almost certain, the other party can not only suspend her performance, but can actually cancel the contract

ii. But where it is not so clear whether the first party will be unable or unwilling to perform, the other party may only suspend performance

3. Right to adequate assurance of performance:
a. If a party’s conduct or words don’t constitute an outright repudiation, but merely suggest that that party may not perform, the other party may demand assurances that the first party will perform

i. If the first party fails to provide these assurances, this failure will itself be considered a repudiation, entitling the innocent party to cancel
b. UCC:
i. Thus UCC § 2-609(1) provides that "when reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may, if commercially reasonable, suspend any performance for which he has not already received the agreed return."
ii. Example: Buyer places two orders (separate contracts) with Seller, one for shipment on July 1 and the other for shipment on September 1. Each shipment is to be paid for within 30 days. Seller ships the first order promptly, and by August 28 the bill is almost one month past due. Seller may in writing demand assurances that Buyer will pay for both the first order and the second order in a timely fashion. If Buyer fails to respond, Seller may cancel the second contract, and sue for breach of both. But if Buyer furnishes reasonable assurances – as by demonstrating that non-payment of the first invoice was a clerical omission, and immediately rectifying it – Seller must reinstate the second contract.

4. Cases:

a. Hochster v. De La Tour (Q.B. 1853) 

i. The promisee may bring an immediate action for damages when the promisor repudiates the contract before the date set for performance 

b. Kanavos v. Hancock Bank (Mass. 1985) (Ability to perform)
i. To recover for breach of contract, the owner of a right of first refusal must prove that, had he been notified of the impending sale, he would have been ready, willing, and able to exercise his right

c. McCloskey v. Minweld Steel (3d Cir. 1955) (Ability to perform)

i. To show an anticipatory breach, the breaching must express an absolute and unequivocal refusal to perform

d. Cosden Oil v. Karl Helm (5th Cir. 1984) (Anticipatory repudiation)

i. When a seller anticipatorily repudiates a contract, the buyer’s damages should be based on the market price at a commercially reasonable point after the seller notifies the buyer of the repudiation

e. United States v. Seacoast Gas (5th Cir. 1953) (Retraction of repudiation)

i. When a party repudiates a sales contract, he may withdraw that repudiation until the injured party indicates that the repudiation is accepted as final, or detrimentally relies on the repudiation

F. Assurance of Due Performance

1. Basic Rule

a. Traditionally, a promisee had no right to demand that the promisor provide reassurance of performance

b. Section 2-609 of the UCC, however, provides that either party is entitled to demand adequate assurance of performance if there are reasonable grounds for insecurity with respect to performance by the other party

c. Until adequate assurances are given, the aggrieved party is entitled to suspend any performance for which he has not received the agreed return

d. At the end of the reasonable time period, failure to supply assurances is a repudiation of the contract

e. This approach was adopted by the Restatement, but it has been applied primarily in UCC cases
2. Cases:

a. Pittsburgh Des Moines Steel v. Brookhaven (Inadequate grounds for insecurity)

i. Before a party may terminate a contract for failure to obtain adequate assurance of performance, there must be reasonable grounds for insecurity 

b. Norcon Power v. Niagara Mohawk (N.Y. 1998) (Assurances; Common law)

i. A party has the right to demand adequate assurance of future performance when reasonable grounds arise to believe that the other party will commit a breach by non-performance of a contract governed by New York law, where the other party is solvent and the contract is not governed by the UCC

IX. BASIC ASSUMPTIONS: MISTAKE, IMPRACTICABILITY AND FRUSTRATION
A. MISTAKE GENERALLY

1. Definition: A "mistake" is a "belief that is not in accord with the facts." 
a.  Mutual mistake: If both parties have the same mistaken belief, the mistake is said to be "mutual." 
b. Unilateral: By contrast, if only one party has the mistaken belief, the mistake is "unilateral." 
c.  Existing fact: The doctrines applicable to mistake apply only to a mistaken belief about an existing fact, not an erroneous belief about what will happen in the future.
i. Example: If Buyer and Seller both think that a stone is an emerald when it is in fact a topaz, this is a mistake. But if Buyer and Seller both think that the price of oil will remain relatively stable over the next five years, and in fact it goes up by 50% per year, this is not a mistake, since it does not relate to existing fact.
d. Mistake of law: A mistake about a legal principle, according to most courts today, can be a mistake.
B. MUTUAL MISTAKE
1. Three requirements for avoidance: Three requirements must be satisfied before the adversely-affected party may avoid the contract on account of mutual mistake:
a. Basic assumption: The mistake must concern a basic assumption on which the contract was made. 
i. Examples: The belief that a violin is a Stradavarius when it is in fact a worthless 20th century imitation is a "basic" mistake. But the seller’s belief that a buyer to whom he is selling on credit is credit-worthy is probably a "collateral" rather than a "basic" mistake
b. Material effect: The mistake must have a material effect on the "agreed exchange of performance." 
i. Example: If both Buyer and Seller thinks that a violin is a Stradavarius, but it is in fact a Guarnarius worth almost the same amount, the mistake would not have a "material effect" on the agreed exchange. 
c. Risk: The adversely-affected party (the one seeking to avoid the contract) must not be the one on whom the contract has implicitly imposed the risk of the mistake. Often, the contract does not make it clear which party is to bear the risk of a certain type of mistake, so the court allocates this risk in the manner that it finds to be "reasonable" in the circumstances.
2. Special contexts:
a. Market conditions: Mistakes as to market conditions will generally not be "basic" ones, so the mistaken party will not be able to avoid the contract. 
i. Example: Seller agrees to sell Blackacre to Buyer. Both parties believe that comparable land is worth $5,000 per acre. Buyer can’t avoid the contract if comparable land is really worth $2,000 per acre.
b. Existence of subject matter: The existence of the subject matter of the contract is usually a "basic" assumption. 
i. Example: Seller agrees to sell land containing timber to Buyer. Both parties believe that there are 100,000 board feet on the property. In fact, fire has destroyed much of the timber, so that only 20,000 feet remain. This will be a basic assumption, so Buyer can avoid the contract when the facts emerge, whether this is before or after closing.
c. Quality of subject matter: A major mistake as to the quality of the contract’s subject matter is often a "basic" assumption, so the disadvantaged party can avoid the contract. 
i. Example: If both parties believe a violin is a Stradivarius when in fact it is an almost worthless imitation, this will be a mistake on a basic assumption, and Buyer can avoid the contract.
d.  Minerals in land: In land-sale contracts, the Seller will almost always bear the risk that valuable oil and gas deposits will be found on the land (i.e., Seller cannot avoid the contract when such a discovery is made)
e. Building conditions: When a builder contracts to construct a building on land owned by the other party, the builder will almost always be found to bear the risk of a mistake about soil or other unexpected conditions, so he cannot avoid the contract if construction proves much more difficult than expected
C. UNILATERAL MISTAKE
1. Modern view: Where the mistake is unilateral, it is more difficult for the mistaken party to avoid the contract than in the mutual mistake situation. The mistaken party must make the same three showings as for mutual mistake (basic assumption, material effect, and risk on the other party), plus must show either that:
a. Unconscionability: The mistake is such that enforcement of the contract would be unconscionable; or 
b. Reason to know: The other party had reason to know of the mistake, or the other party’s fault caused the mistake.
2. Construction bids: The most common type of unilateral mistake occurs where a contractor or sub-contractor makes an error on a bid for a construction job
a. Unconscionability: The mistaken contractor will succeed in showing unconscionability only if he shows that not only will he be severely harmed if forced to perform, but also that the other party has not relied on the bid.
i. Example: Sub-contractor gives contractor a bid of $50,000 for electrical work. Contractor relies on this bid to prepare her own master bid for the entire project. Contractor gets the contract, enters into a sub-contract with Sub-contractor, and Sub-contractor then discovers that his $50,000 bid should have been $75,000, due to a clerical error. The court would probably not find it unconscionable to hold Sub-contractor to the contract, because Contractor has relied on the $50,000 sub-bid.
b. "Snapping up" of offer: Alternatively, the mistaken contractor may try to show that the other party either knew or had reason to know of the error. 
i. Example: On the above example, if Sub-contractor can show that Contractor should have known that there probably was a mistake, because Sub-contractor’s bid was much lower than all other sub-bids, the court is likely to let Sub-contractor avoid the contract based on unilateral mistake
D. DEFENSES AND REMEDIES
1. Negligence: Where a party seeks to avoid the contract because of his own (or both parties’) mistake, the fact that the mistake was due to his negligence will ordinarily not prevent relief.
a. Failure to read writing: But if the mistake stems from a party’s failure to read the contract, he will not normally be entitled to rescind
2. Remedies: There are two main remedies that may be appropriate for mistake: 
a. Avoidance: The most common remedy is avoidance of the contract (sometimes called "rescission"). Here, the court treats the contract as if it has never been made, and attempts to return each party to the position he was in just before the contract was signed. (Generally, restitution will be ordered – each party will return the benefits he has received from the other.) 
b. Reliance: Alternatively, the court may award reliance damages, especially where restitution/ avoidance would not work because one party has suffered loses but the other has not received benefits.
E. REFORMATION AS REMEDY FOR ERROR IN EXPRESSION
1. Generally: If the parties orally agree on a deal, but mistakenly prepare and execute a document which incorrectly reflects the oral agreement, either party may obtain a court order for reformation (i.e., a re-writing of the document)
a. Example: Seller orally agrees to sell Blackacre to Buyer for $100,000. Their oral deal includes a provision that Buyer will also assume an existing mortgage of $50,000. The written agreement neglects the assumption provision. At either party’s request, the court will reform the document so that it includes the assumption provision.
2. Cases:

a. Stees v. Leonard (Minn. 1874)

i. If a contractor contracts to build a building which collapses through no fault of his own, the contractor must complete the building. Where a party creates a duty by contract, he is bond to perform unless there is an absolute impossibility of performance 

b. Renner v. Kehl (Ariz. 1986)
i. OVERVIEW: Buyers and sellers entered into a contract for the purchase of a tract of land solely for agricultural production. After the property was purchased, the buyers discovered that the property had insufficient water and was thus unsuitable for the intended use. The buyers sought rescission and recovery for the improvements that were made on the land. The trial court found that the buyers were entitled to rescission, a refund of their down payment, and the costs incurred developing the property. On review, the court noted that a contract could be rescinded where there was a mutual mistake of material fact which constituted an essential part and condition of the contract. The proper measure of restitution required that the rescinding party return or offer to return, conditional on restitution, any interest in property that he received in the bargain. The offer to surrender possession of property received under the contract need not be unqualified but may be made conditional upon the vendor's restitution of amounts paid on the contract, less proper allowances in respect of the vendee's use of the premises. The buyer was not entitled to the costs of developing the land

3. Restatement of contracts

a. § 151 Mistake Defined 

i. A mistake is a belief that is not in accord with the facts.
b. § 152 When Mistake of Both Parties Makes a Contract Voidable 

i. (1)  Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154. 

ii. (2)  In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.
c. §153 When Mistake of One Party Makes a Contract Voidable 
Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and 

i. (a)  the effect of the mistake is such that enforcement of the contract would be unconscionable, or 

ii. (b)  the other party had reason to know of the mistake or his fault caused the mistake
d. § 154 When a Party Bears the Risk of a Mistake 
A party bears the risk of a mistake when 

i. (a)  the risk is allocated to him by agreement of the parties, or 

ii. (b)  he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

iii. (c)  the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
F.  IMPOSSIBILITY OF PERFORMANCE 

1. Generally: If a court concludes that performance of the contract has been rendered "impossible" by events occurring after the contract was performed, the court will generally discharge both parties

a. Example: Contractor agrees to paint Owner’s house for $10,000. Just before painting starts, the house burns down. A court will almost certainly conclude that performance has become impossible, and will therefore discharge both parties. Contractor does not have to do the painting, and Owner does not have to pay anything.

2. Three classes: There are three main types of impossibility: (1) destruction of the subject matter; (2) failure of the agreed-upon means of performance; and (3) death or incapacity of a party

a. Destruction of subject matter: If performance involves particular goods, a particular building, or some other tangible item, which through the fault of neither party is destroyed or otherwise made unavailable, the contract is discharged. The discharge will occur only where the particular subject matter is essential to the performance of the contract

i. Specifically referred to: If property which the performing party expected to use is destroyed, that party is discharged only if the destroyed property was specifically referred to in the contract, or at least understood by both parties to be the property that would be used. It is not enough that the party who seeks discharge intended to use the destroyed property

· Example: Contractor agrees to paint Owner’s house for $10,000. Unknown to Owner, Contractor intends to use 100 gallons of paint which Contractor has left over from another job. After the signing, this paint is destroyed in a fire. Contractor will not be discharged by impossibility, because the specific left-over paint is not referred to in the contract, and is not understood by both parties to be the particular paint to be used in the contract

ii. Construction contracts: If a building contractor contracts to construct a building from scratch on particular land, and the building is destroyed by fire when it is partially completed, most courts hold that the contractor may not use the defense of impossibility
iii. Repair of buildings: But when a party contracts to repair an existing building, she usually will be discharged if the building is destroyed

iv. Sale of goods: Contracts for the sale of goods may or may not be discharged when there is destruction of the "subject matter" of the contract

· General rule: The general UCC section applicable here is § 2-615(a), which provides that unless otherwise agreed, "delay in delivery or non-delivery ... is not a breach of [seller’s] duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made...."
· Destruction of identified goods: If a contract calls for the delivery of a particular identified unique good, and that good is destroyed before the "risk of loss" has passed to the buyer, the contract will be discharged. (Example: A contracts to sell to B a painting hanging on A’s wall. If the painting is destroyed before the delivery process starts, this will normally be before "risk of loss" has passed to B, and both parties will be discharged.) 

· Goods not identified at time of contracting: Usually, sale contracts call for goods to be taken from the seller’s general inventory, not for particular identified goods. Where such unidentified goods are to be shipped by seller, and are destroyed in transit, the result depends on whether the contract is a "shipment" contract or a "destination" contract. In a "shipment" contract, where the seller’s only obligation is to deliver the goods to the carrier (the contract usually says, "F.O.B. seller’s plant" in this case), the risk of loss passes to the buyer as soon as the seller delivers the goods to the carrier; if the carrier loses the goods, the buyer bears the loss and must pay the purchase price, and sue the carrier. But if the contract is a "destination" contract ("F.O.B. buyer’s place of business"), the risk of loss does not pass to the buyer until the carrier actually delivers; here, the seller cannot use the impossibility defense if the goods are destroyed while in transit

b. Impossibility of intangible but essential mode of performance: If an essential but intangible aspect of the contract becomes impossible, the contract may be discharged, just as where the "subject matter" is destroyed

i. Example: Seller contracts to deliver 100 widgets to Buyer at a stated price; both parties understand that Seller will get the widgets from Widget Co., with whom Seller has a long-term supply contract. If Widget Co. breaches or goes bankrupt, a court might hold that an essential intangible aspect of Seller’s ability to perform has been nullified, and might let Seller use the impossibility defense. 
ii. Impossibility due to failure of third persons: Where a middleman contracts to supply goods that he will be procuring from some third party, and the third party cannot or will not supply the goods to the middleman, the middleman’s ability to use the impossibility defense depends on the precise situation:

· Source not specified in contact: If the contract does not specify the source from which the seller is to obtain the goods, then the seller whose source does not pan out will almost surely not be allowed to use the impossibility defense
· Seller unable to make contract: Similarly, if the seller-buyer contract contemplates that the seller will procure the goods from a given supplier, and that supplier is unwilling to contract to sell the items to the seller, the seller generally may not use impossibility.

· Where seller’s supply contract is breached: But if the contract contemplates that seller will make a particular supply contract, and seller does make a contract with this supplier, many courts will allow the impossibility defense if the supplier breaches. 

· Supplier excused by impossibility: Similarly, if the seller makes a contract with his supplier, and the supplier is excused by virtue of his own impossibility, the seller will probably also be discharged

c. Non-essential mode of performance: If non-essential aspects of the contract – such as ones dealing with the means of delivery or the means of payment – become impossible, usually the contract will not be discharged. Instead, a commercially reasonable substitute must be used

i. Example: If A agrees to ship goods by post office to B, and the post office goes on strike, A must use a truck, UPS, or other commercially reasonable substitute.

d. Death or illness: If a contract specifically provides that performance shall be made by a particular person, that person’s death or incapacity will discharge both parties.

i. Death or illness of a third party: A contract may similarly be discharged by virtue of the death or illness of some third person, who is necessary to performance of the contract even though he is not himself a party to it. 
· Example: Impresario contracts with Arena Co. to have Singer appear in a concert at Arena Co. If Singer develops laryngitis the day of the concert, the Arena-Impresario contract will be discharged by reason of impossibility, even though Singer is not directly a party
ii. Temporary impossibility: If events render performance of the contract only temporarily impossible, this will normally merely suspend the duty of performing until the impossibility ends. But if after the temporary impossibility is over, performance would be much more burdensome, then suspension will turn into discharge

G. IMPRACTICABILITY 
1. Modern view of impracticability: Modern courts generally equate "extreme impracticability" with "impossibility." In other words, if due to changed circumstances, performance would be infeasible from a commercial viewpoint, the promisor may be excused just as he would be if performance were literally impossible

a.  UCC: The UCC deals with impracticability this way: § 2-615(a) provides that the seller’s non-delivery is excuse "if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made...." Complete cutoffs of supplies (e.g., because of war, crop failure due to drought, strike, etc.) will often be found to be covered by 2-615, thus relieving the seller.

b. Cost increases: Most impracticability cases relate to extreme cost increases suffered by sellers who have signed fixed-price contracts. Here, while it is theoretically possible for the seller of goods or services to escape the contracts on the grounds of impracticability, sellers generally lose. The reason is that such sellers are generally found to have implicitly assumed the risk of cost increases, when they signed a fixed-price contract. This is true both in services contracts and in sales contracts governed by the UCC. It is especially likely that the seller will lose where the cost increase was foreseeable
i. Example: Oil Co. contracts to sell to Utility oil for 10 years at a price of $10 per barrel. Due to increased price discipline by OPEC, Oil Co.’s cost per barrel jumps from $9 to $29. A court will probably hold that Oil Co. cannot escape the contract on grounds of impracticability, because: (1) Oil Co. implicitly assumed the risk of price increases by agreeing to a fixed-price contract; and (2) disturbances in the supply of oil, with consequent price increases, were reasonably foreseeable to Oil Co. at the time it signed.
2. Cases:

a. Taylor v. Caldwell (K. B. 1863)

i. Defendant will be excused from performance by the accidental destruction of the hall which made his performance of the contract impossible

b. Transatlantic Financing v. United States (D. C. 1966)

i. When a performance is rendered more difficult or expensive by unforeseen events, the injured party may not recover for its extra costs
c. Canadian Industrial Alcohol v. Dunbar Molasses (N.Y. 1932)

i. A seller may not be discharged from performance merely because its usual supplier reduced its production below what the seller had anticipated

d. Easter Air Lines v. Gulf Oil (Fla. 1975)

i. A party to a contract may not avoid performance due to commercial impracticability when its costs are largely due to intra-company transfers

3. FORCE MAJEURE CLAUSES:

a. While 2-615 may excuse delays or nonperformance due to impracticability, parties frequently prefer to include contractual provisions that more specifically allocate risk

b. A clause that simply excuses delays due to causes beyond its control and not occasioned by its fault or negligence would normally not preclude liability for any delay, regardless of its foreseeability, that is due to causes beyond its control 

c.  Such clauses are construed to excuse only unforeseen events 
d. A typical force majeure clause lists specific events that will excuse performance, as well as a catch-all provision to include other similar but unlisted events

e. The promisor usually will want as inclusive a provision as possible, while the promisee will want the narrowest provision possible

H. FRUSTRATION OF PURPOSE 
1. Frustration generally: Where a party’s purpose in entering into the contract is destroyed by supervening events, most courts will discharge him from performing. This is the doctrine of "frustration of purpose." 

a. Distinguish from impossibility: Be sure to distinguish frustration of purpose from impossibility. In frustration cases, the person seeking discharge is not claiming that he "cannot" perform, in the sense of inability. Rather, she is claiming that it makes no sense for her to perform, because what she will get in return does not have the value she expected at the time she entered into the contract

i. Example: P rents his apartment to D for a two-day period, at a very high rate. As known to P, D’s purpose is to view the coronation of the new king. The coronation is cancelled because of the king’s illness. Held, D is discharged from performing because his purpose in entering the contract has been frustrated. [Krell v. Henry]
2. Factors to be considered: The two main factors courts have looked to, in deciding whether to apply the doctrine of frustration, are: 

a. Foreseeability: The less foreseeable the event which thwarts the promisor’s purpose, the more likely the court is to allow the frustration defense

i. Example: In Krell, it was quite unlikely, at the time of the contract, that the king would be too sick to be crowned.
b. Totality: The more totally frustrated the party is, the more likely he is to be allowed to use the defense.
3. Cases:

a. Krell v. Henry (K. B. 1903)
i. Frustration of purpose will excuse performance of a contract

b. Swift Canadian v. Banet (3d Cir. 1955)

i. In a contract where the risk of loss transfers from the seller to the buyer at the seller’s plant, a change of import regulations in the buyer’s country which adversely affects the buyer’s ability to resell the goods does not operate as a frustration of the purpose of the contract

c. Chase Precast v. John Paonessa (Mass. 1991)

i. If a government entity eliminates certain requirements of a construction contract, the private contractor is excused from paying its subcontractor who was to supply those requirements 

d. Northern Indian Public Service v. Carbon County Coal (7th Cir. 1986)

i. The buyer in a fixed price contract may not be excused from performance when the market price drops so as to render the contract unprofitable for the buyer

I. RESTITUTION AND RELIANCE WHERE THE PARTIES ARE DISCHARGED 
1. Generally: Where the contract is discharged because of impossibility, impracticability or frustration, the courts generally try to adjust the equities of the situation by allowing either party to recover the value he has rendered to the other, and sometimes even the expenditures made in preparation

2. Restitution: Courts generally allow one who has been discharged by impossibility or frustration to recover in quasi-contract for restitution, i.e., for the value of the benefit conferred on the other party

a. Time for measuring benefit: Usually, the benefit is measured just before the event causing the discharge

i. Example: Contractor contracts to paint Owner’s house for $10,000. After half the work is done, the house burns down. A court will first discharge both parties from the contract. It will then probably measure the benefit conferred by Contractor on Owner as of the moment just before the fire; if it concludes that $5,000 "worth" of work had been done as of that moment, it will award this amount to Contractor

b. Pro-rata contract price: Where the performance has been partly made, recovery will normally be limited to the pro-rata contract price, if such a pro-rating can be sensibly done. But if the reasonable value to the other party is less than the pro-rata contract price, this lesser value will be awarded

c. Down payment: If one party has made a down payment to the other prior to discharge, he will generally be allowed to recover this down payment

3. Reliance: Occasionally, if restitution will not "avoid injustice," the court will protect the parties’ reliance interests instead. This might allow a party to recover his expenditures made in preparation for performance

a. Rare: Courts only rarely give reliance damages – if the performance does not actually render a benefit to the other party before discharge, the partly performing plaintiff is usually out of luck.

4. Cases:

a. Young v. City of Chicopee (Mass. 1904)

i. When an object upon which work is being performed is destroyed without fault of the parties, the party performing the work may not recover the value of his work as well as materials purchased in contemplation of performing the work

b. Oglebay Norton v. Armco (Ohio. 1990)

i. A party may enforce a long-term service contract when the price is not specified and the parties must periodically resort to the court to determine a reasonable price

5. Restatement of contracts

a. § 261 Discharge by Supervening Impracticability 

i. Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary
b. § 265 Discharge by Supervening Frustration 

i. Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary
c. § 272 Relief Including Restitution 

i. (1)  In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§ 240 and 377. 

ii. (2)  In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties' reliance interests
d. UCC § 2-615. Excuse by Failure of Presupposed Conditions. 
Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance: 

i. (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid. 

ii. (b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable. 

iii. (c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

X. THIRD PARTY BENEFICIARIES
A. Introduction: 
1. A third party beneficiary is a person whom the promisee in a contract intends to benefit

2. Example: Contractor agrees to paint Owner’s house for $10,000. Contractor wants to pay off a debt he owes Creditor, so he provides that upon completion, payment should be made not to Contractor but to Creditor. Creditor is a third party beneficiary of the Owner-Contractor contract.

B. When beneficiary may sue: 
1. The most important question about third party beneficiaries is: When may the third party beneficiary sue the promisor on the contract? The modern rule, exemplified by the Second Restatement, is that "intended" beneficiaries may sue, but "incidental" beneficiaries may not sue

2. Intended beneficiaries may sue: "Intended beneficiaries" fall into two categories:

a. Payment of money: 
i. First, a person is an intended beneficiary if the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary. This is sometimes called a "creditor beneficiary." 

ii. Example: Contractor agrees to paint Owner’s house for $10,000. The contract provides that payment should be made to Creditor, to satisfy a debt previously owed by Contractor to Creditor. Since Owner’s fulfillment of his side of the contract will cause money to be paid to Creditor, Creditor is an intended beneficiary, of the "creditor beneficiary" variety.

b. Intended beneficiary: 
i. Second, a person will be an intended beneficiary if the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. A person may fall into this class even if the purpose of the promisee is to give a gift to the beneficiary (in which case the beneficiary is sometimes called a "donee beneficiary"). But intent to make a gift is not necessary – a beneficiary may fall into this "intended beneficiary" class even if the promisee’s purpose is not to make a gift, but rather to fulfill some other business objective

ii. Example: Tycoon contracts with Painter for Painter to paint a portrait of Magnate, a businessman friend of Tycoon, and to deliver the portrait to Magnate. Since Tycoon intends for Magnate to get the benefit of Painter’s performance, Magnate is an intended beneficiary who may sue Painter for non-performance; this is true even though Tycoon’s motive is to butter up Magnate so that Magnate will do business with Tycoon
3. Incidental beneficiaries: 
a. A beneficiary who does not fall into the above two classes is called an "incidental" beneficiary

i. An incidental beneficiary may not sue the promisor

ii. Example: Developer contracts with Contractor to have Contractor put up an expensive building on developer’s land. Neighbor, who owns the adjoining parcel, would benefit enormously because her land would increase in value if the building were built. However, since the parties don’t intend to benefit Neighbor, and aren’t paying money to her, Neighbor is an incidental beneficiary, not an intended one. Therefore, Neighbor cannot sue Contractor if Contractor fails to perform as agreed.
4. Public contracts: 
a. When government makes a contract with a private company for the performance of a service, a member of the public who is injured by the contractor’s non-performance generally may not sue. 
i. Example: City contracts with Water Co. to supply water for fire hydrants. P’s house burns down when Water Co. does not give adequate hydrant pressure. Held, P is not an intended beneficiary of the City-Water Co. contract, and therefore may not recover
b. Exceptions: 
i. But there are two exceptions – a member of the public may sue: (1) if the party contracting with the government has explicitly promised to undertake liability to members of the public for breach of the contract; or (2) if the government has a duty of its own to provide the service which it has contracted for. 
ii. Example: City contracts to have its street-repair duty picked up by Contractor. A member of the public who is injured when the street is improperly maintained may sue Contractor
5. Mortgage assumptions: 
a. In a fact pattern involving one party taking over another’s mortgage payments, distinguish between two situations: 

i. the mortgagor sells the property "subject to" the mortgage, in which case the purchaser does not promise to pay off the mortgage, though he bears the risk of losing the property if the mortgage payments are not made; and

ii. the purchaser "assumes" the mortgage, in which case he makes himself personally liable for repayment (so that the mortgagee may not only foreclose but also obtain a deficiency judgment against the purchaser). These two scenarios have different third party beneficiary consequences
b. Assumption: 
i. If the purchaser has assumed the mortgage, the mortgagee (i.e., the lender) is a creditor beneficiary of the assumption agreement between seller and buyer. The mortgagee may therefore sue the purchaser to compel him to make the mortgage payments. If the purchaser then sells to a sub-purchaser who also assumes, the lender may sue either the purchaser or the sub-purchaser if payments are not made
c. Subject to: 
i. Where the mortgagor sells to a purchaser who takes "subject to" the mortgage, the mortgagee cannot sue that purchaser, since the purchaser has incurred no liability. But if this non-assuming purchaser sells to a sub-purchaser who does assume, courts are split on whether the mortgagee can recover personally against the assuming sub-purchaser
C. Discharge or modification by the original parties: 
1. The modern view is that the original parties’ power to modify the contract terminates if the beneficiary, before he receives notification of the discharge or modification, does any of three things:

a. materially changes his position in justifiable reliance on the promise;

b. brings suit on it; or

c. manifests assent to it at the request of either of the original parties

2. Clause preventing modification: 
a. The original parties may themselves agree at the time of contracting that no subsequent modification may occur without the beneficiary’s consent. Such a clause will be honored

D. Defenses against the beneficiary: 
1. The promisor-defendant may assert against the beneficiary any defenses which he could have asserted had he been sued by the promisee. 
a. For instance, the promisor-defendant may defend on the ground that the promisee never rendered the performance which he promised under the contract, i.e., that the promisee breached
b. Example: Contractor agrees to paint Owner’s house for $10,000, with payment to be made to Friend, in repayment of a debt owed by Contractor to Friend. If Owner does not make payment and Friend sues Owner as a third party beneficiary, Owner may defend on the grounds that Contractor did not perform the painting work as promised
2. Set-offs not allowed: 
a. But this principle that the beneficiary "stands in the shoes" of the promisee is limited – only defenses relating to the main contract may be asserted by the promisor-defendant. The promisor-defendant may not assert against the beneficiary defenses or claims from unrelated transactions with the promise

i. Example: Same facts as above example. Contractor performs the painting work correctly. However, Contractor also owes Owner $2,000 in damages from work previously done incorrectly by Contractor for Owner on a different contract involving Owner’s office. If Friend sues Owner for the $10,000 fee, Owner may not reduce the payment by the $2,000 owed on the office contract
E. Other suits in beneficiary contracts:
1. Beneficiary v. promisee: 
a. When the beneficiary sues the promisor, the beneficiary does not waive his right to later sue the promise

i. Example: Same facts as above example. Friend sues Owner, but recovers only $4,000 because Owner shows that Contractor did not perform the house-painting work correctly. Friend may now sue Contractor for the remaining $4,000 due
2. Promisee vs. promisor: 
a. Most courts allow the promisee to bring her own suit against the promisor for benefit of the third party beneficiary, if the promisor breaches
b. Creditor beneficiary: 
i. This is most important where the third party is a creditor beneficiary. Here, most courts let the promisee-debtor recover from the promisor the amount which the promisor promised that he would pay the creditor (at least where the promisee has already paid the debt to the creditor)

F. Cases:

1. Lawrence v. Fox (N.Y. 1859)

a. A third party beneficiary may enforce the contract of which he is the beneficiary but not a part
2. Seaver v. Ransom (N.Y. 1918)

a. A third party to whom a gift was intended may enforce the contracting party’s obligation to make the gift
3. Grigerik v. Sharpe (Conn. 1998)

a. The intent of both parties, rather than just one of the parties to a contract, determines whether a third party is to be afforded third party beneficiary status under a contract
4. Septembertide Publishing v. Stein & Day (2d Cir. 1989)

a. A party may be a third-party beneficiary where only one of the original parties to the contract clearly intended to benefit the third party
5. Olson v. Etheridge (Ill. 1997)

a. The Illinois rule is that third-party beneficiary rights vest immediately and cannot be altered or extinguished through a later agreement of the original parties to the contract, unless the beneficiary assents. The vesting rule is hereafter overruled and the Restatement second section 311 rules is adopted
G. Restatement Second of Contracts:

1. § 302 Intended and Incidental Beneficiaries 
a. (1)  Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either 
i. (a)  the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or 
ii. (b)  the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.
b. (2)  An incidental beneficiary is a beneficiary who is not an intended beneficiary.

2. § 309 Defenses Against the Beneficiary 

a. (1)  A promise creates no duty to a beneficiary unless a contract is formed between the promisor and the promisee; and if a contract is voidable or unenforceable at the time of its formation the right of any beneficiary is subject to the infirmity. 
b. (2)  If a contract ceases to be binding in whole or in part because of impracticability, public policy, nonoccurrence of a condition, or present or prospective failure of performance, the right of any beneficiary is to that extent discharged or modified. 
c. (3)  Except as stated in Subsections (1) and (2) and in § 311 or as provided by the contract, the right of any beneficiary against the promisor is not subject to the promisor's claims or defenses against the promisee or to the promisee's claims or defenses against the beneficiary. 
d. (4)  A beneficiary's right against the promisor is subject to any claim or defense arising from his own conduct or agreement.
3. § 311 Variation of a Duty to a Beneficiary 
a. (1)  Discharge or modification of a duty to an intended beneficiary by conduct of the promisee or by a subsequent agreement between promisor and promisee is ineffective if a term of the promise creating the duty so provides. 
b. (2)  In the absence of such a term, the promisor and promisee retain power to discharge or modify the duty by subsequent agreement. 
c. (3)  Such a power terminates when the beneficiary, before he receives notification of the discharge or modification, materially changes his position in justifiable reliance on the promise or brings suit on it or manifests assent to it at the request of the promisor or promisee. 
d. (4)  If the promisee receives consideration for an attempted discharge or modification of the promisor's duty which is ineffective against the beneficiary, the beneficiary can assert a right to the consideration so received. The promisor's duty is discharged to the extent of the amount received by the beneficiary.
XI. ASSIGNMENT AND DELEGATION
A. ASSIGNMENT AND DELEGATION GENERALLY 
1. Assignment distinguished from delegation: Be sure to distinguish assignment from delegation
a. Assignment: 
i. When a party to an existing contract transfers to a third person her rights under the contract, she has made an assignment.
b. Delegation:

i. When an existing party appoints a third person to perform her duties under the contract, she has made a delegation
c. Combination:

i. Frequently, an existing party will both assign and delegate. That is, she will both transfer her rights to a third person, and appoint the latter to perform her duties. But don’t presume that where there is an assignment, there is necessarily a delegation, or vice versa – there will often be just an assignment, or just a delegation.
B. ASSIGNMENT 
1. Present transfer:

a. An assignment is a present transfer of one’s rights under a contract. Thus a promise to transfer one’s rights in the future is not an assignment, even though it may be a contract
b. No consideration:

i. Because an assignment is a present transfer, no consideration is required for it (just as no consideration is required for a present gift).
2. Terminology:

a. An assignment is a three-part transaction. The "assignor" assigns to the "assignee" the performance due the assignor from the "obligor." 
i. Example: Contractor contracts to paint Owner’s house for $10,000. Contractor then assigns to Bank Contractor’s right to receive the $10,000 when due. Contractor is the assignor, Bank is the assignee, and Owner is the obligor
3. UCC rules: 
a. The UCC applies to many assignments, even ones not involving contracts for the sale of goods. In general, if a party assigns his right to receive payment under a contract as security financing, Article 9 of the UCC applies to the terms of the assignment
i. Example: Contractor contracts to paint Owner’s house for $10,000. Contractor assigns his right to receive payment to Bank, in return for a present payment of $9,500. Even though there is no contract for the sale of goods, Article 9 of the UCC applies to this assignment, and governs such items as whether the assignment must be in writing, the rights of Bank against Owner if Owner does not pay, etc.
4. Writing:

a. At common law, an assignment of contract rights does not have to be in writing. However, many states have statutes requiring certain types of assignments to be in writing
b.  Article 9:

i. In particular, where a party assigns to a third person his right to receive payment, in a financing-type transaction covered by Article 9 of the UCC, the assignment is not enforceable against either the assignor or the obligor unless the assignor has signed a document called a "security interest." See § 9-203.
5. Gratuitous assignments:

a. A "gratuitous assignment" is an assignment that is in the nature of a gift, i.e., one in which the assignor receives nothing of value in return. Gratuitous assignments are generally enforceable, just like ones given for value
b. Revocability:

i. But gratuitous assignments, unlike ones given for value, are automatically revoked if the assignor: (1) dies; (2) makes a subsequent assignment of the same right to a different person; or (3) gives notice to either the assignee or the obligor that the assignment has been revoked
c. Becomes irrevocable:

i. But a gratuitous assignment may become irrevocable in some circumstances:
ii. Delivery of symbolic document:

· This can happen if the contract right being assigned is evidenced by a document that commonly symbolizes the right, and that document is delivered to the assignee. (Example: Insured, who owns an insurance policy on his own life, delivers the policy to Friend, with the words, "I am assigning you this policy." At that moment, the assignment becomes irrevocable, even though it was gratuitous.) 
iii. Writing:
· If the assignor puts the assignment in writing, most courts treat it as irrevocable if the writing is delivered to the assignee

iv. Reliance:
· If the assignee relies to his detriment on the assignment, and the reliance is reasonably foreseeable by the assignor, the assignment is irrevocable
v. Obligor’s performance:
· If the obligor gives the assignee the payment or performance, the assignment becomes irrevocable

6. What rights may be assigned:
a. All contract rights are assignable, unless they fall within a small number of exceptions, most of which are noted below:
b. Materially alter the obligor’s duty:
i. If the obligor’s duty would be materially changed by the assignment, the assignment will be disallowed

ii. Personal services contract:
· This happens most commonly in certain personal services contracts. If there is a special relationship of trust or confidence between the parties, for instance, assignment will usually not be allowed

· Example: Star, a movie star, hires Secretary for a below-market wage, which Secretary agrees to take because she wants to work closely with Star. Star probably cannot assign the contract to Friend, thus requiring Secretary to work for Friend for the same wages, because the assignment would materially alter Secretary’s duties

c. Materially vary the risk:
i. Assignment will also not be allowed if it will materially vary the risk assumed by the obligor. This is most commonly true of insurance policies
d. Impairment of obligor’s chance to obtain return performance:
i. An assignment may not be made if it would materially impair the obligor’s chances of obtaining return performance
ii. Example: Contractor contracts to paint Owner’s house for $10,000, with half the payment to be made before the job starts. Contractor then assigns all of his payment rights to Friend, to discharge a prior bill. A court might reason that since Contractor now stands to get no money, the chance that Owner will pay $5,000 and not receive performance is sufficiently great that the assignment should not be allowed.
7. Contract terms prohibiting assignment:
a. Normally, if the contract itself contains a clause prohibiting assignment, the courts will enforce the clause. But there are a number of important exceptions
b. Restatement:
i. Under the Restatement, an anti-assignment clause is generally enforceable, but subject to the following rules: 
· Fully performed: Assignment is allowed if the assignor has already fully performed. (In other words, an assignor who has already earned the right to payment by doing the contracted-for work may always assign the payment right.)
· Total breach: The right to sue for damages for breach of contract may always be assigned.
· Ban on assigning "the contract": If the anti-assignment clause states that "the contract" may not be assigned (as opposed to stating that "rights under the contract may not be assigned"), the contract will be interpreted to bar only delegation, not assignment.
· Damages: An assignment made in violation of an anti-assignment clause does not render the assignment ineffective. All it does is to give the obligor a right to damages against the assignor for breach.
· Rules of construction: In any event, these rules are merely rules of construction. If the parties clearly manifest a different intent, that intent will be honored.
c. UCC: 
i. Where a party assigns his right to payment as security for a loan (bringing the assignment within Article 9 of the UCC), an anti-assignment clause is automatically invalid
8. Assignee vs. obligor:
a. As a general rule, the assignee "stands in the shoes of his assignor." That is, with a few exceptions, he takes subject to all defenses, set-offs and counterclaims which the obligor could have asserted against the assignor. This is the most important single rule to remember about assignment
i. Example: Contractor contracts to paint Owner’s house for $10,000. Contractor assigns his right to payment to Wife, to satisfy an alimony obligation. If Owner fails to make payment, Owner may raise against Wife any defense, counterclaim or set-off that Owner could have raised against Contractor. Thus if the work was not done in a merchantable manner, Owner may raise this defense against Wife just as he could have raised it against Contractor. 
b. Effect if obligor gives performance to assignor:
i. Once the obligor has received notice of the assignment (from either the assignor or assignee), she cannot thereafter pay (or otherwise give her performance to) the assignor. If she does, she won’t be able to use the defense of payment against the assignee. But if the obligor pays the assignor or otherwise gives him the required performance before she has received notice of the assignment, she may use this as a defense against the assignee

c.  Modification of contract:
i. The right of the obligor and assignor to modify the original contract depends mainly on whether the modification takes place before the obligor has notice of the assignment: 
ii. Before notice: 
· Before the obligor has received notice of the assignment, he and the assignor are completely free to modify the contract. (See UCC § 9-318(2).) 
· Example: Contractor contracts to paint Owner’s house for $10,000, does the work, then assigns his right to payment to Bank. Before Owner receives notice of the assignment, Owner and Contractor can together agree to modify the contract, and this will be binding on Bank. For instance, they may agree to reduce the contract price.
iii. After notice of assignment:
· But after notice of assignment has been given to the obligor, he and the assignor may modify the contract only if the assignor has not yet fully performed
· Example: Same facts as above example. Now, assume that Contractor has already finished painting the house, and that Bank has notified Owner of the assignment. At this juncture, any attempt by Owner and Contractor to lower the contract price will not be binding on Bank. 
· Assignee gets benefits under modified contract: Where modification is allowed, the assignee gets the benefit of whatever new rights are given to the assignor by the modification.
d. "Waiver of defenses" clause: 
i. Many contracts contain "waiver of defenses" clauses, by which one party agrees that if the other assigns the contract, the former will not raise against the assignee defenses which he could have raised against the assignor. Most commonly, the buyer of goods on credit agrees that the seller may assign the installment contract, and that the buyer will not assert against the assignee (usually a bank or finance company) defenses which the buyer might have against the seller. The enforceability of such "waiver of defenses" clauses depends mostly on whether the transaction is a consumer one.
ii. "Real" defenses: A waiver-of-defenses clause is never effective as to so-called "real" defenses. "Real" defenses include: (1) infancy, incapacity, or duress; (2) illegality of the original contract; and (3) misrepresentation that induced the buyer to sign the contract without knowledge of its essential terms ("fraud in the essence"). See UCC § 9-206(1)
iii. Consumer goods: Very importantly, waiver-of-defenses clauses in consumer transactions are basically unenforceable. This stems mainly from an FTC regulation.

iv. Commercial contracts: By contrast, the FTC regulation does not apply to commercial contracts. So a businessperson who, say, buys goods on installment may not raise defenses such as breach of the implied warranty of merchantability against the assignee, typically a financing institution

e. Counterclaims, set-offs, and recoupment by the obligor: Most states (and the UCC) follow these rules for determining when the obligor may assert a counterclaim, set-off or recoupment in a suit brought against him by the assignee: 

i. Claim relates to assigned contract: If the obligor’s claim against the assignor is related to the same contract that has been assigned to the assignee, the obligor may use this claim whether it arose prior to or subsequent to the obligor’s receipt of notice of the assignment. See UCC § 9-318(1). This is called a "recoupment." It may only be used to reduce the assignee’s claim, not to yield an affirmative recovery for the obligor. 
ii. Example: Contractor agrees to paint Owner’s house for $10,000. Contractor assigns to Bank on July 1, and Bank notifies Owner of the assignment on July 2. If Contractor has done the work in a slightly improper or late way (whether the defect occurred before or after the July 2 notice), Owner may assert this as a defense in any suit brought by Bank for the money, and Bank’s recovery will be diminished by this amount. (But no affirmative recovery by Owner will be allowed even if the damages aggregate more than $10,000).
iii. Claim unrelated to assigned contract: If the obligor’s claim against the assignor is not related to the contract which has been assigned, the obligor may assert this claim against the assignee only if the claim accrued before the obligor received notice of the assignment. This is called a "set-off." Like recoupment, a set-off may not yield affirmative recovery
iv.  Counterclaims: The obligor may obtain an affirmative recovery against the assignee only if the claim relates to a transaction directly between the obligor and the assignee. This is called a counterclaim.

v. Example: Same facts as above two examples. Assume that Owner also has a claim against Bank for lending him money at a rate in violation of state usury laws. Assuming that the claim is allowed to be part of the same suit under state practice rules, this claim can not only wipe out any recovery by Bank as assignee of the Contractor-Owner contract, but also may yield an affirmative recovery for Owner. But no claim by Owner relating to the Owner-Contractor contract may yield an affirmative recovery, since only dealings directly between the obligor (Owner) and the assignee/plaintiff (Bank) may yield such a recovery.
9. Rights of successive assignees of the same claim:
a. Where there are two assignees of the same claim, and assuming that both assignees gave value and the later one did not know about the first, here is the way most states treat their relative rights: 
i. Restatement rule: In transactions not governed by Article 9 of the UCC, the Restatement "four horsemen" rule is applied by most states. The subsequent assignee loses to the earlier assignee, unless the subsequent one did one of four things: (1) he received payment or other satisfaction of the obligation; (2) he obtained a judgment against the obligor; (3) he obtained a new contract from the obligor by novation; or (4) he possessed a writing of a type customarily accepted as a symbol or evidence of the right assigned (e.g., a bank book or insurance policy)
ii. UCC: In transactions governed by Article 9 of the UCC (most assignments of the right to receive money in return for financing), rights of successive assignees are governed by a filing system. In general, the assignee who files first has priority, regardless of whether he received his assignment first, and regardless of whether he gave notice of the assignment to the obligor first.
10. Rights of assignee against assignor:
a. If the obligor is unable to perform, or in some other way the assignee doesn’t obtain the value he expected from the contract, the assignee may be able to recover against the assignor
b. Gratuitous assignments:
i. If the assignment was a gratuitous one, the assignee probably will not be able to recover against his assignor. Exceptions exist where the assignor interferes with the assignee’s ability to collect the performance, or where the assignor makes a subsequent assignment. But in the more common case where the obligor simply fails to perform, the assignee has no claim against the assignor under a gratuitous assignment

c. Assignments made for value:
i. But it is quite different if the assignment was made for value. Every assignor for value is held to have made a series of implied warranties to the assignee. If these warranties turn out not to be accurate, the assignee may sue the assignor for damages. These warranties are:
· No impairment: That the assignor will do nothing which will interfere with the assignee’s enforcement of the obligation. (Example: Assignor implicitly promises that he will not try to collect the obligation himself, and that he will not assign it to some third party.)
·  Claim is valid and unencumbered: That the assigned claim is a valid one, not subject to any limitations or defenses other than those that have been disclosed. (Example: Contractor agrees to paint Owner’s house for $10,000. Contractor performs the work sloppily, giving Owner a partial defense. Contractor then assigns to Bank his right to be paid. Regardless of whether Contractor knows, at the time of assignment, that Owner has a defense, Contractor breaches his implied warranty to Bank if he does not disclose to Bank Owner’s defense of non-performance.)

· Documents valid: That any documents which are delivered to the assignee that purport to evidence the right are genuine
· No warranty of solvency or willingness to perform: But the assignor does not warrant that the obligor is solvent, or that he will be willing or able to perform. Thus if the obligor turns out to be unwilling or unable to perform, the assignee has no recourse against the assignor. (Example: Same facts as above example. If Contractor does the work properly, but Owner goes broke, or simply refuses to pay, Bank cannot sue Contractor.) 

· Free to agree otherwise: But the assignor may explicitly agree to guarantee the obligor’s performance, in which case the assignee can sue if the obligor fails to perform.
· Sub-assignees not covered: Unless the assignor indicates otherwise, his warranties do not extend to any sub-assignee, i.e., one who receives the assignment from the assignee.
· Rules of construction: All of the above rules on warranties are generally common-law, rather than statutory. Most states treat them as rules of construction, which may be varied by showing that the parties intended a different result.
C. DELEGATION OF DUTIES 
1. Definition:
a. Recall that "delegation" refers to duties under a contract, not to rights. If a party to a contract wishes to have another person perform his duties, he delegates them

2. Continued liability of delegator:
a. When the performance of a duty is delegated, the delegator remains liable
i. Example: Owner contracts with Contractor for Contractor to paint Owner’s house for $10,000. Contractor delegates his duties to Painter. If Painter fails to perform in the manner required by the original Owner-Contractor contract, Owner may sue Contractor for breach, just as if Contractor had improperly performed the work herself.
ii. Novation: But the obligee may expressly agree to accept the delegatee’s performance in place of that of the delegator. If he does so, he has given what is called a novation.
3. Non-delegable duties: In general, a duty or performance is delegable, unless the obligee has a substantial interest in having the delegator perform.
a. Particular skills: Contracts which call for the promisor’s use of his own particular skills are normally not delegable. Thus contracts involving artistic performances, the professional services of a lawyer or doctor, etc., are not delegable. Similarly, contracts in which there are duties of close personal supervision may not be delegated
b. Construction and repair contracts: Construction contracts, and contracts for the repair of buildings or machinery, are normally delegable.

c. Agreement of parties: The parties have complete freedom to determine whether duties may be delegated. This cuts both ways: they may agree that duties which would otherwise be delegable may not be delegated, or conversely that duties normally thought to be too personal may in fact be delegated. 
4. Delegatee’s liability:
a. Two forms: A delegation agreement between delegator and delegatee may be in one of two forms: (1) the delegator may simply give the delegatee the option to perform, with the delegatee making no promise that she will perform; or (2) the delegatee may promise that she will perform.

i. Option: If the delegatee is given the option to perform, the delegatee is not liable to either the delegator or the obligee.
ii. Promise: If the delegatee has promised to perform, the delegatee may or may not be liable to the obligee. That is, the obligee may or may not be a third party beneficiary of the delegatee’s promise. This is normally a question of intent of the parties – if delegator and delegatee intend that the obligee get the benefit of the delegatee’s promise, then the obligee may sue the delegatee.
iii. Example: Contractor promises Owner that Contractor will paint Owner’s house for $10,000. Contractor gets too busy to perform, but wants to make sure that Owner is not inconvenienced by a bad or tardy performance. Contractor therefore delegates performance to Painter, under terms that permit Painter to keep the $10,000 fee when earned. Painter expressly promises to perform the work. A court would probably hold that Owner was an intended third party beneficiary of Painter’s promise, so that Owner may sue Painter (not just Contractor) if Painter fails to perform.
b. "Assumption": If a delegatee is held to have undertaken liability to the obligee as well as to the delegator, he is said to have assumed the delegator’s liability

c. Assignment of "the contract": If a party purports to "assign the contract" to a third person, this language will normally be interpreted to constitute a promise by the assignee to perform, and the obligee will normally be interpreted to be an intended beneficiary of this promise.
d. Exception for land sales: But an assignment of "the contract" made by a vendee under a land contract will not usually be found to follow this rule. That is, the assignee under a land sale contract usually does not incur liability to the original seller.

e. UCC: The UCC, in § 2-210(4), follows the common-law rule: "An assignment of ‘the contract’ or of ‘all my rights under the contract’ ... is an assignment of rights and unless the languages or circumstances ... indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties. This promise is enforceable by either the assignor or the other party to the original contract." 
i. Security: But if a general assignment is made for the purpose of giving collateral to the assignee in return for a loan, the lender will not normally be deemed to have undertaken to perform the assignor’s duties.

ii. Example: On fact of the above examples, if Contractor assigns "the contract" to Bank, in return for a loan of $9,000, Bank has not promised to paint the house, and may not be sued by Owner if the house does not get painted.

D. Cases:

1. Shiro v. Drew (Me. 1959)
a. Where a loan is accompanied by a promise to repay out of specified proceeds, there is not an effective assignment of those proceeds. 

2. Herzog v. Irace (Me. 1991)

a. A party who makes a valid assignment may not later revoke the assignment 

3. Bel-Ray Company v. Chemrite (3d Cir. 1999)

a. Contractual provisions limiting or prohibiting assignments operate only to limit a parties’ right to assign the contract, but not their power to do so, unless the parties’ manifest an intent to the contrary with specificity

4. A.C. Associates v. Metropolitan Steel (N.Y. 1989)

a. OVERVIEW: The hospital hired the contractor to do construction and renovation work on the hospital and the contractor hired the subcontractor to do some of the work. Under the prime contract the contractor was responsible for paying any subcontractors and nothing in the prime contract created any contractual relationship between the hospital and any of the subcontractors. Upon the termination of the contractor for default of its obligations, the contractor assigned the contract to the hospital and the subcontractor subsequently filed suit. The court found that it had to apply New York law in the diversity suit and granted the motion to dismiss. The court found that in the absence of an agreement to the contrary the assignment of a bilateral contract could not have been interpreted as a promise on the part of the hospital as the assignee to assume the duties and liabilities imposed by the agreement upon the assignor. The court noted that the mere assignment of a contract was an assignment of the rights of the contract and not of the assignor's duties and liabilities incurred prior to the assignment

5. Sally Beauty v. Nexxus Products (7th Cir. 1986)

a. OVERVIEW: Defendant hair products company cancelled the exclusive contract it had with its regional distributor when the distributor was acquired by and merged into plaintiff successor. Plaintiff was a wholly-owned subsidiary of a major competitor of defendant in the hair products market. Plaintiff sued defendant for breach of contract. On its motion, defendant was granted summary judgment on the grounds that the distributorship contract was one for personal services and therefore not assignable from the distributor to plaintiff, even upon merger. Plaintiff appealed. In affirming, the court relied upon different grounds, and ruled that the contract should be treated as a sale of goods contract, governed by the Uniform Commercial Code, Tex. Bus. & Com. Code Ann. § 2-210(a) (1968). Under that provision, the contract was not assignable without defendant's consent, and the distributor could not delegate its performance thereunder, because plaintiff was a subsidiary of defendant's competitor and defendant could not be compelled to accept a bargain it did not contract for, that is, performance by a party other than the original distributor

6. Chemical Bank v. Rinden (N.H. 1985)

a. A waiver-of-defense clause may be enforced against a non-consumer

7. Taylor v. Quality Hyundai (7th Cir. 1998)

a. OVERVIEW: Plaintiffs purchased a car, signing an installment contract that was assigned to defendant banks. Alleging that warranty charges were falsely designated in the contract, plaintiffs attempted to hold defendants liable under the Truth in Lending Act (TILA), 15 U.S.C.S. §§ 1601 et seq. The court recognized that plaintiffs could assert claims against defendant automobile dealer for filling out the TILA form in a misleading fashion. The court agreed with defendants, however, that TILA, 15 U.S.C.S. § 1641(a), had the effect of limiting a Federal Trade Commission regulation, 16 C.F.R. § 433.2(a) (1997), which made assignees subject to the same claims asserted against original sellers. 15 U.S.C.S. § 1641(a) did not impose a duty on assignees to inquire into the adequacy of disclosures on TILA forms; assignees were only liable for violations facially apparent on TILA disclosure statements. As no apparent violation existed, defendants could not be liable to plaintiffs
8. Worthen Bank v. Hilyard Drilling (8th Cir. 1988)

a. OVERVIEW: Upon the debtor's entering bankruptcy, appellee bank moved for a determination of whether it, or appellant bank, had first priority in their respective perfected security interests in debtor's accounts receivable. The district court affirmed the bankruptcy court's determination that appellee bank had first priority and appellant sought review. On appeal, the court found that appellant's failure to file a continuation statement constituted a lapse of appellant's financing statement, which left appellant's underlying security interest in debtor's assets unperfected. The court further found that following the lapse, the other security interests, namely appellee's perfected security interest in debtor's accounts receivable, advanced in priority. The court affirmed, finding that the doctrine of promissory estoppel did not operate to preclude appellee from claiming a first priority security interest where appellant's failure to file a continuation statement was caused by its officer's misunderstanding of the law and not by detrimental reliance upon appellee's asserted promise of subordination

E. RESTATEMENT SECOND
1. § 317 Assignment of a Right 

a. (1) An assignment of a right is a manifestation of the assignor's intention to transfer it by virtue of which the assignor's right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance
b. (2) A contractual right can be assigned unless 

i. (a) the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or
ii. (b) the assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or 

iii. (c) assignment is validly precluded by contract.
2. § 318 Delegation of Performance of Duty

a. (1) An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise. 

b. (2) Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised. 

c. (3) Unless the obligee agrees otherwise, neither delegation of performance nor a contract to assume the duty made with the obligor by the person delegated discharges any duty or liability of the delegating obligor
3. § 322 Contractual Prohibition of Assignment

a. (1) Unless the circumstances indicate the contrary, a contract term prohibiting assignment of "the contract" bars only the delegation to an assignee of the performance by the assignor of a duty or condition. 

b. (2) A contract term prohibiting assignment of rights under the contract, unless a different intention is manifested, 

i. (a) does not forbid assignment of a right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation; 

ii. (b) gives the obligor a right to damages for breach of the terms forbidding assignment but does not render the assignment ineffective; 

iii. (c) is for the benefit of the obligor, and does not prevent the assignee from acquiring rights against the assignor or the obligor from discharging his duty as if there were no such prohibition.
4. § 336 Defenses Against an Assignee 

a. (1) By an assignment the assignee acquires a right against the obligor only to the extent that the obligor is under a duty to the assignor; and if the right of the assignor would be voidable by the obligor or unenforceable against him if no assignment had been made, the right of the assignee is subject to the infirmity. 

b. (2) The right of an assignee is subject to any defense or claim of the obligor which accrues before the obligor receives notification of the assignment, but not to defenses or claims which accrue thereafter except as stated in this Section or as provided by statute. 

c. (3) Where the right of an assignor is subject to discharge or modification in whole or in part by impracticability, public policy, non-occurrence of a condition, or present or prospective failure of performance by an obligee, the right of the assignee is to that extent subject to discharge or modification even after the obligor receives notification of the assignment. 

d. (4) An assignee's right against the obligor is subject to any defense or claim arising from his conduct or to which he was subject as a party or a prior assignee because he had notice.
F. THE UCC

1. § 2-210. Delegation of Performance; Assignment of Rights

a. (1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. No delegation of performance relieves the party delegating of any duty to perform or any liability for breach. 

b. (2) Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance. A right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation can be assigned despite agreement otherwise. 

c. (3) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be construed as barring only the delegation to the assignee of the assignor's performance. 

d. (4) An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties. This promise is enforceable by either the assignor or the other party to the original contract. 

e. (5) The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee (Section 2-609).
XII. DEFENSES: RELEASE FROM DUTY TO PERFORM THE CONTRACT

A. ILLEGALITY
1. Generally: 
a. In general, if a contract is found to be "illegal," the court will refuse to enforce it
2. Kinds of illegal contracts:
a. "Gambling" or "wagering" contracts

b. Lending contracts that violate usury statutes

c. The pursuit of "maintenance" and "champerty," arrangements by which one person improperly finances another’s lawsuit; and 

d. The performance of services without a required license or permit
e. Non-compete covenants:
i. A very important type of possibly illegal contract is a covenant not to compete. In general, if a non-compete agreement is unreasonably broad, it will be held to be illegal and not enforced

ii. Sale of business:
· If the seller of a business is selling its "good will," his ancillary promise that he will not compete in the same business as the purchaser will be upheld, provided that it is not unreasonably broad either geographically or in duration

iii. Employment contracts:
· Employment agreements often include a clause by which the employee agrees not to compete with his employer if he leaves the latter’s employ. Such covenants are closely scrutinized by courts, and will be enforced only if they are designed to safeguard either the employer’s trade secrets or his customer list. Even where these objectives are being pursued, the non-compete will be struck down if it is unreasonably broad as to geography or duration
· Divisibility: If a non-compete is overly broad, most courts today will enforce it up to reasonable limits. Some courts apply the "blue pencil" rule, by which the clause will be enforced only if it can be narrowed by striking out certain portions (so that a ban on competing in "Ohio and Pennsylvania" could be modified by striking out "and Pennsylvania," but a ban lasting for "20 years" could not be modified by reducing it to "five years," since this would require redrafting, not merely striking). Most courts today, however, do not follow the blue pencil rule, and will "redraft" the non-compete to bring it back to within reasonable limits.

iv. Cohabitation:
· Many courts refuse to enforce cohabitation agreements, i.e., agreements regarding property division entered into by couples who are living together without marriage. But a growing minority of courts now enforce such living-together arrangements, at least where they do not explicitly trade sex for money

3. Enforceability:
a. As a general rule, neither party to an illegal contract may enforce it. This is not an ironclad rule. In general, contracts that are still wholly executory are less likely to be enforced by the court than those that have been at least partly performed

b. Wholly executory:
i. If the contract is completely executory (i.e., neither party has rendered any performance), there are only a few situations where the court will allow one party to recover damages for breach: 

· Ignorance of facts: Where one of the parties is justifiably unaware of the facts which make the contract illegal, and the other is not, the former may usually recover.
· Example: Owner hires Electrician to perform electrical work; Owner does not know that Electrician is unlicensed. Owner may enforce the contract, even if he discovers the illegality before any work is done or payments made

· Wrongful purpose: Where only one party has a wrongful purpose, the other may recover for breach, at least if the wrongful purpose does not involve a crime of serious moral turpitude
· Example: A sells diamonds to B knowing that B plans to smuggle them into an Eastern Bloc country, where such importation is not allowed. A may recover for breach before money or goods changes hands, even if A knew of the proposed smuggling at the time of signing
· Statute directed at one party: If the statute is designed to protect one party, the person for whose protection the statute is designed may enforce the contract or sue for its breach

· Example: A agrees to sell stock to B, in violation of Blue Sky laws. B, as an investor whom the statute is designed to protect, may enforce the contract

c. Partly- or fully-performed illegal contracts:
i. Where one or both parties have partly or fully performed, the courts are more willing to enforce the contract or at least grant a quasi-contractual remedy. The three above situations will generally lead to enforcement as in the wholly-executory situation. Also:
ii. Malum prohibitum: If the conduct is illegal even though it does not involve moral turpitude (a contract involving "malum prohibitum" rather than "malum in se"), the court may allow the partly-performing party to recover at least the restitutionary value of his services

iii. Example: Where a contractor fails to obtain a permit or license, and the permit or license is merely a revenue-raising rather than public-protection mechanism, the contractor may be able to recover the value of the work he has done.
iv. Pari delicto: If one party, although blameworthy, is much less guilty than the other party, he may use the doctrine of "pari delicto" to gain enforcement. This may only be used where the plaintiff is not guilty of serious moral turpitude (but may be used even by a plaintiff who knew of the illegality)

v. Example: If Bank lends money to Contractor for Contractor to build a house, even though Bank knows that Contractor is not licensed, there is a good chance that Bank will be held not to be "in pari delicto," and will thus be permitted to recover on the loan. But if Bank financed a cocaine deal, Bank’s conduct would be found to be of serious moral turpitude, so the pari delicto doctrine would not apply, and Bank could not recover.
vi. Divisibility: Finally, if a divisible part of the contract can be performed on both sides without violating public policy, the court will enforce that divisible portion

vii. Example: Owner contracts to have Plumber supply a bathtub, and to install the bathtub. Plumber does not have a license. A court might hold that Plumber cannot recover that portion of the contract attributable to services, but might still allow Plumber to recover for the value of the tub he supplied

B. DURESS
1. Generally:
a. The defense of duress is available if D can show that he was unfairly coerced into entering into the contract, or into modifying it. Duress consists of "any wrongful act or threat which overcomes the free will of a party." 

b. Subjective standard:
i. A subjective standard is used to determine whether the party’s free will has been overcome. Thus even though the will of a person of "ordinary firmness" might not have been overborne, if D can show that he was unusually timid, and was in fact coerced, he may use the defense

2. Ways of committing:
a. Here are some of the acts or threats that may constitute duress:

i. Violence or threats of it;

ii. Imprisonment or threats of it;

iii. Wrongful taking or keeping of a party’s property, or threats to do so; and

iv. Threats to breach a contract or commit other wrongful acts

b. Abusive or oppressive acts:
i. If one party threatens another with a certain act, it is irrelevant that the former would have had the legal right to perform that act – if the threat, or the ensuing bargain, are abusive or oppressive, the contract will be void for duress

ii. Example: Client hires Lawyer to prepare Client’s defense against criminal charges, for a flat $10,000 fee. The night before the trial is to begin, Lawyer tells Client, "Double the fee, or I’m resigning from the case." Client agrees. A court will probably hold that given the timing of Lawyer’s threat, the threat and/or the ensuing bargain were abusive or oppressive, in which case the court will not enforce the modification

3. Threat to breach contract:
a. Most commonly, duress arises in contract cases because one party threatens to breach the contract unless it is modified in his favor; the other party reluctantly agrees, and the question is whether the modification is binding. In general, courts apply a "good faith" and "fair dealing" standard here: if the party seeking modification is using the other’s vulnerability to extract an unfair advantage, the duress defense is likely to succeed. If, by contrast, the request for modification is due to unforeseen difficulties, the duress defense will probably fail
C. MISREPRESENTATION
1. Generally:
a. If a party can show that the other made a misrepresentation to him prior to signing, he may be able to use this in either of two ways:

i. He may use this as a defense in a breach of contract action brought by the other; or

ii. He may use it as the grounds for rescission or damages in a suit in which he is the plaintiff

2. Elements of proof:
a. Other party’s state of mind:
i. P does not generally have to prove that the misrepresentation was intentionally made. A negligent or even innocent misrepresentation will usually be sufficient to avoid the contract, if it is made as to a material fact
b. Justifiable reliance:
i. The party asserting misrepresentation must show that he justifiably relied on the misstatement
c. Fact, not opinion:
i. The misrepresentation must be one of fact, rather than of opinion.

ii. Example: A salesman’s statement, "This is a very reliable little car," is probably so clearly opinion, or "puffing," that the buyer cannot rescind for misrepresentation by showing that the car in fact breaks down a lot. But, "This car gets 30 miles per gallon in city driving," is an assertion of fact, so it can serve as the basis for a misrepresentation claim

3. Non-disclosure:
a. As a general rule, only affirmative statements can serve as the basis for a misrepresentation action. A party’s failure to disclose will generally not justify the other party in obtaining rescission or damages for misrepresentation. But there are some exceptions, situations where non-disclosure will support an action: 
b. Half truth:
i. If part of the truth is told, but another part is not, so as to create an overall misleading impression, this may constitute misrepresentation

c. Positive concealment:
i. If a party takes positive action to conceal the truth, this will be actionable even though it is not verbal
ii. Example: To conceal termite damage, Seller plasters over wooden beams in the house he is selling
d. Failure to correct past statement:
i. If the party knows that disclosure of a fact is needed to prevent some previous assertion from being misleading, and doesn’t disclose it, this will be actionable

e. Fiduciary relationship:
i. If the parties have some kind of fiduciary relationship, so that one believes that the other is looking out for her interests, there will be a duty to disclose material facts
f. Failure to correct mistake:
i. If one party knows that the other is making a mistake as to a basic assumption, the former’s failure to correct that misunderstanding will be actionable if the non-disclosure amounts to a "failure to act in good faith." 

ii. Example: Jeweler lets Consumer buy a stone, knowing that Consumer falsely believes that the stone is an emerald when it is in fact a topaz worth much less. This would probably be such bad faith that it would constitute misrepresentation

D. UNCONSCIONABILITY AND ADHESION CONTRACTS
1. Adhesion contracts:
a. "Adhesion contract" is an imprecise term used to describe a document containing non-bargained clauses that are in fine print, complicated, and/or exceptionally favorable to the drafter
b.  Refusal to enforce: 
i. If the court is convinced that: (1) the contract or the clause in question was not negotiated; and (2) the drafter had a gross disparity in bargaining power, the court may refuse to enforce the contract or clause
c. Tickets and other "pseudo contracts":
i. Refusal to enforce what the court finds to be a "adhesion contract" is especially likely where the transaction is one in which the non-drafter does not even realize that he is entering into a contract at all. Parking-garage tickets, tickets for trains or planes, and tickets to sporting events, are examples: there is often contractual language in fine print on the back of the ticket, but the purchaser does not understand that by buying the ticket she is agreeing to the printed contractual terms
ii. Refusal to enforce: The language printed on the ticket will generally be enforced only if: (1) the purchaser signs or somehow manifests assent to the terms of the ticket; and (2) the purchaser has reason to believe that such tickets are regularly used to contain contractual terms like those in fact on the ticket. Even if the ticket is found to be generally enforceable, the court will strike unreasonable terms.
2. Unconscionability:
a. If a court finds that a contract or clause is so unfair as to be "unconscionable," the court may decline to enforce that contract or clause. See UCC § 2-302(1)
b. No definition:
i. There is no accepted definition of unconscionability. The issue is whether the clause is so one-sided, so unfair, that a court should as a matter of judicial policy refuse to enforce it
c. Consumers:
i. Courts have very rarely allowed businesspeople to claim unconscionability; only consumers are generally successful with an unconscionability defense

d. Varieties:
i. Clauses can be divided into two categories for unconscionability analysis: (1) "procedural" unconscionability; and (2) "substantive" unconscionability
ii. Procedural: The "procedural" sort occurs where one party is induced to enter the contract without having any meaningful choice. Here are some possible types: (1) burdensome clauses tucked away in the fine-print boilerplate; (2) high-pressure salespeople who mislead the uneducated consumer; and (3) industries with few players, all of whom offer the same unfair "adhesion contracts" to defeat bargaining (e.g., indoor parking lots in a downtown area, all disclaiming liability even for gross negligence)
iii. Substantive: The "substantive" sort of unconscionability occurs where the clause or contract itself (rather than the process used to arrive at the contract) is unduly unfair and one-sided
iv. Excessive price: An important example of substantive unconscionability is where the seller charges an excessive price. Usually, an excessive price clause only comes about when there is also some sort of procedural unconscionability (e.g., an uneducated consumer who doesn’t understand what he is agreeing to), since otherwise the consumer will usually simply find a cheaper supplier
v. Remedy-meddling: Also, a term may be substantively unfair because it unfairly limits the buyer’s remedies for breach by the seller. Types of remedy-meddling that might be found to be unconscionable in a particular case include: (1) disclaimer or limitation of warranty, especially prohibiting consequential damages for personal injury; (2) limiting the remedy to repair or replacement, where this would be a valueless remedy; (3) unfairly broad rights of repossession by the seller on credit; (4) waiver of defenses by the buyer as against the seller’s assignee; and (5) a cross-collateralization clause by which a secured seller who has sold multiple items to a buyer on credit has the right to repossess all items until the last penny of total debt is paid
e. Remedies for unconscionability:
i. Here are some of the things a court might do to remedy a clause or contract which it finds to be unconscionable:

ii. Refusal to enforce clause: Most likely, the court will simply strike the offending clause, but enforce the rest of the contract;
iii. Reformation: Alternatively, the court may "reform" the offending clause (e.g., by modifying an excessive price to make it a reasonable price); 
iv. Refusal to enforce whole contract: Very occasionally, the court may simply refuse to enforce the entire contract, denying P any recovery at all.
E. CAPACITY
1. Generally:
a. Certain classes of persons have only a limited power to contract. Most important are infants and the mentally infirm. For these people, any contract they enter into is voidable at their option – they can enforce the contract or escape from it

2. Infants:
a. Until a person reaches majority, any contract which he enters into is voidable at his option. The age of majority is a matter of statute, and in most states is now 18
i. Example: A, a 16 year old, agrees to sell Greenacre to B. A later changes his mind and refuses to go through with the sale. B may not enforce the agreement against A. But A, if he wishes, may enforce it against B, e.g., by suing B for damages for failure to go through with the purchase.
b. Disaffirmance:
i. In nearly every state, an infant may avoid the contract even before he reaches majority. This is called "disaffirmance." He may do this orally, by his conduct (e.g., refusing to go through with the deal), or by a defense when sued for breach

ii. Land conveyances: But where the contract is for a conveyance of land, most states do not allow the infant to disaffirm the contract until he has reached majority
c.  Ratification:
i. A contract made by an infant is not void, but merely voidable, so the infant can choose to enforce it if he wishes. If he does this, he is said to have ratified the contract
ii. Must reach adulthood: The most important thing to remember about ratification is that the minor may not ratify until she has reached adulthood. Ratification may occur in three ways: 
· Failure to disaffirm: By inaction – if the infant does not disaffirm within a reasonable time after reaching majority, she will be held to have implicitly ratified

· Express: Expressly – the contract may be ratified by words, either written or (in most states) oral

· By conduct: By conduct – if the former infant actively induces the other party to perform, this conduct may constitute a ratification (e.g., both parties begin to exchange performances after the infant’s majority). But mere part payment or part performance by the former infant is probably not by itself a ratification
d. Economic adjustment: After disaffirmance, courts will try to make an economic adjustment to unwind the contract
i. Where infant is defendant: If the infant is a defendant to a breach-of-contract suit brought by the non-infant, the latter will not be allowed to recover profits he would have made, or any other contract damages. But he will have a limited right of restitution, the right to require the defendant infant to return the goods or other value if he still has them
ii. Where infant is plaintiff: If the infant is a plaintiff who is suing to recover money already paid by him, the court will require the infant to return any value which he has, and will in fact subtract from the infant’s recovery any value obtained and dissipated.
iii. Example: Infant buys a car for $4,000 in cash from D. Infant then disaffirms and sues to recover his $4,000. To recover the $4,000, Infant will have to return the car. If Infant has wrecked the car, or sold it for money which he has then spent, the value of the car will be subtracted from any recovery by Infant. So if the car was in fact worth $4,000, Infant will recover nothing if he no longer has the car
e. Lies about age:
i. If the infant lies about his age, all courts let the other party avoid the contract on grounds of fraud. In other words, the infant who falsely claims adulthood loses his power to ratify the contract

3. Mental incompetents:
a. A mental incompetent is governed by the same basic rules as an infant – he may either disaffirm the contract or ratify it

b. A person lacks capacity to contract because of mental incompetence if either:

i. He doesn’t understand the contract; or

ii. He understands it, but acts irrationally, and the other person knows he is acting irrationally
4. Intoxication:
a. Intoxication will give a party the power of avoidance only if:

i. He is so intoxicated that he cannot understand the nature of his transaction; and 

ii. The other party has a reason to know that this is the case
F. RESCISSION
1. Mutual rescission:
a. As long as a contract is executory on both sides (i.e., neither party has fully performed), the parties may agree to cancel the whole contract. This is a "mutual rescission."
b. No writing:
i. In most states, a mutual rescission does not have to be in writing. This is true even if the original contract fell within the Statute of Frauds
c. Fully performed on one side:
i. If the contract has been fully performed on one side, a mutual rescission will not be effective, because there is no mutual consideration

2. Unilateral rescission:
a. Where one of the parties to a contract has been the victim of fraud, duress, mistake, or breach by the other party, he will generally be allowed to cancel the contract, terminating his obligations under it. Some courts call this a "unilateral rescission." But it is better to say that the innocent party may "cancel" or "terminate."
G. ACCORD AND SATISFACTION
1. Executory accord generally:
a. An executory accord is an agreement by the parties to a contract under which one promises to render a substitute performance in the future, and the other promises to accept that substitute in discharge of the existing duty

i. Example: Debtor owes Creditor $1,000 due in 30 days. Creditor promises Debtor that if Debtor will pay $1,100 in 60 days, Creditor will accept this payment in discharge; Debtor promises to make the $1,100 payment in 60 days. The new agreement is an executory accord
2. Consequences:
a. Executory accords are enforceable. However, an accord does not discharge the previous contractual duty as soon as the accord is made; instead, no discharge occurs until the terms of the accord are performed. Once the terms of the accord are performed, there is said to have been an "accord and satisfaction." 
b. Failure to perform accord:
i. If a party fails to perform under the terms of the executory accord, the other party may sue for breach of the original agreement, or breach of the accord, at her option
ii. Example: On the facts of the above example, if Debtor fails to make the $1,100 payment, Creditor may sue for either $1,000 plus damages for failure to get the money in 30 days, or $1,100 plus damages for failure to get the money in 60 days
H. SUBSTITUTED AGREEMENT
1. Nature of substituted agreement:
a. A "substituted agreement" is similar but not identical to an executory accord. Under a substituted agreement, the previous contract is immediately discharged, and replaced with a new agreement
i. Example: On the facts of the above example, if the new agreement were be found to be a substituted agreement rather than an executory accord, and Debtor then failed to make the payment in 60 days, Creditor would only be able to sue on the new promise, not the old promise
b. Distinguishing:
i. In determining whether a given agreement is a substitute agreement or executory accord, an important factor is whether the claim is a disputed one as to liability or amount – if the debtor in good faith disputes either the existence of the debt or its amount, the presumption is that there is a substituted agreement. If the amount and obligation are undisputed, the presumption will be that there is an executory accord
ii. Level of formality: Another important factor in distinguishing substituted agreements from executory accords is the level of formality: the more deliberate and formalized the agreement, the more likely it is to be a substituted agreement. For instance, an oral agreement is very likely to be an accord, not a substituted agreement, because of its informality

2. Writing:
a. If the substituted agreement would have to satisfy the Statute of Frauds were it an original contract, the substituted agreement must be in writing. (Some states also require the substituted agreement to be in writing if the original is in writing, even where neither falls within the Statute of Frauds
I. NOVATION
1. Definition:
a. A "novation" occurs where the obligee under an original contract (the person to whom the duty is owed) agrees to relieve the obligor of all liability after the duty is delegated to some third party. A novation thus substitutes for the original obligor a stranger to the original contract, the delegate

i. Example: Contractor agrees to paint Owner’s house for $10,000. Contractor does not have enough time to get the job done, so with Owner’s consent he recruits Painter to do the job instead. If Owner agrees to release Contractor from liability, the result is a novation: Painter steps into the shoes of Contractor, and only Painter, not Contractor, owes a duty to Owner.
2. Consent:
a. The obligee must consent to the novation. But the obligor, who is being discharged, need not consent

i. Example: On the facts of the above example, Owner must consent to the novation, but Contractor need not consent, at least to the delegation/release aspect of it
J. ACCOUNT STATED
1. Generally:
a. Where a party who has sold goods or services to another sends a bill, and the buyer holds the bill for an unreasonably long time without objecting to its contents, the seller will be able to use the bill as the basis for a suit on an "account stated." The invoice is not dispositive proof that that amount is owing, but the burden of proving that the invoice is wrong shifts to the buyer
K. RELEASES
1. Generally:
a. Where a contract is executory only on one side, the party who has fully performed may give up his rights by virtue of a release, a document executed by him discharging the other party

2. Formal requirements:
a. In most states, a release must either be supported by consideration, or by a statutory substitute (e.g., a signed writing)
b. UCC view:
i. Under the UCC, a signed writing can release a claim for breach of contract, even without consideration.

L. THE END: GOOD LUCK
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